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Is Conſidered and Anſwered. 
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Nihil rerum mortalium tam inftabile et fluxum eſt, quam fama 
Ss. potentiæ, non ſua vi nixæ. Tacir. Ann. 


Equum eſt aliquando nos judicio noſtro, noſtris oculis; non famæ 
ſemper et rumoribus credere. PLin. Paneg. 


In corpore ſi quid ejusmodi eſt, quod reliquo corpori noceat, uri, 
ſecarique patiamur; ut membrum aliquod potius, quam totum 
corpus intereat : fic in reipublice corpore, ut totum ſalvum 

\ ht, quidquid eſt peſtiferum amputetur. C1cER. Philip. 8. 
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The Reader is deſired to take Notice, that 
it is the folio edition, 1702, of Judge Fo- 
ſter's Argument, which 1s referred to in the 


following Diſcourſe. " 
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DISCOURSE, &c. 


THINK it is generally allowed, That there is 
no act of the Legiſlature which expreſsly and 
avowedly authorizes the impreſſing of ſeamen, 

and, that the moſt which has been advanced by 
thoſe who ſpeak in favour of the practice amounts 
to nothing more than that there are ſome acts of 
Parliament which in ſome meaſure ſeem to give 
countenance to it, Whatever theſe acts are, I 
venture to aſſert, they are grounded on a falſe 
foundation, and owe their origin to a miſcon- 
ſtruction and miſapprehenſion of the ſtatute of the 
2d Richard II. cap. 4. It has been preſumed that 
this ſtatute (which gave being to all ſucceeding 
ſtatutes that are in any wiſe relative to this matter) 
is declaratory of a right in the Crown to impreſs 
ſeamen for the uſe of the navy; and this preſump- 
tion has been founded on a paſſage in this act, 
which appears to me to have been miſunderſtood 
by the tranſlator of the ſtatute in the firſt place, 
and then by all thoſe who have argued from it 
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afterwards, in conſequence of that miſconception 
of the tranſlator, and their adhering to his tranſla- 
tion in preference to, or neglect of, the original 
language in which that ſtatute was written. But 
the Legiſlature, the Courts of Juſtice and Magi- 
ſtrates have ever been extremely cautious in 
deciding peremptorily concerning the Right ir 
queſtion; and have appeared deſirous of leaving 
it undetermined by their adjudication; or rather, 
have purpoſely evaded bringing it into queſtion 
as often as it came before them for their deter- 
mination. And the public, for want of ſuch proofs 
having been offered to their underſtanding as carry 
conviction along with them, reſt diſſatisfied with 
the practice, and are perſuaded to tliis hour that 
there is no ſuch Right exiſting. How this ſhould 
have happened, or how any doubt ſhould have 
ariſen touching this Right, is not eaſily to be 
accounted for, if it can be ſuppoſed the words of 
that ſtatute are ſufficiently expreſſive of ſuch a 
Right; or even if they do clearly recognize ſuch 
a Right, as ſome have been led to imagine. The 
truth of the matter is, This ſtatute is not decla- 
ratory of ſuch a Right; and thoſe who have been 
inclined' to give into ſuch an opinion for reaſons 
beſt known to themſelves, were not perfectly ſa- 
tified with the notion they had entertained, ſeeing 


it was not further ſupported and inclcated by 
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any ſucceeding explanatory expreſſions in that act; 
that, beſide the paſſage alluded to, it contained 
not a tittle to ſecond ſuch an idea; and laſtly, 
that the whole tenor of the act gave no countenance 
to ſuch a notion, and was directed to a very dif- 
ferent purpoſe. This was ſufficient, at leaſt, to 
excite a doubt in the mind of every man; and 
eſpecially ſo, when a matter ſo important as the 
liberty of the ſubject was in agitation, | 


THaT we may be enabled to form a juſt notion 
of this intereſting ſubject, it may be neceſſary to 
conſider, what gave occaſion to this act; what 
this act is intended to remedy ; and laſtly, to ex- 
amine with ſome attention the paſſage which has 
given cauſe to engage in this diſſertation : for all 
which, we ſhall take the materials principally 
from the ſtatute itſelf. 


Ir was a common practice with mariners, as 
appears by the act, after that they had bargained, 
and entered themſelves in the navy, and had re- 
ceived their wages in whole or in part for the 
voyage beforchand or in advance as the cuſtom 
then was, to decamp with the money; and the 
number of thoſe who were guilty of this practice 
was frequently ſo great that the fleets were retarded 
and detained in the harbours on that account. To 
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remedy this evil, it is enacted by this ſtatute, that 
all mariners who in future ſhould be guilty of the 
like offence, that is, of quitting the ſervice with 
the King's money in their hands, without leave firſt 
had of the proper officers, ſhould be liable to be 
apprehended ; and on proof, by trial had before 
the King's admiral or lieutenant, that he was guilty, 
he is to forfeit to the King double the wages received, 
and further to ſuffer one year's impriſonment without 
bail or mainprize—And the like puniſhment is ex- 
tended to ſerjeants at arms, maſters of ſhips, and 
all other perſons convicted, as aforeſaid, of their 
having received any money from ſuch mariners to 
connive at the practice here complained of. 


War is above related contains and includes 
every material circumſtance, with its proper mean- 
ing, that is to be found in the ſtatute of the 2d 
Richard II. cap. 4. There is not a word in that 
ſtatute which extends to any thing, that I know 
of, further than what I have there expreſſed. And 
the intendment of the a& was nothing more than 
to prevent mariners who had bargained for their 
ſervice in the navy, and had received wages ac- 
cordingly in advance, from running off with the 
money they had received before the time of the 
ſervice, for which they had bargained and received 
wages, expired, It 1s evident that this ſtatute is fo 
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far from being favourable to impreſſing, as ſome have 
moſt injudiciouſly conjectured, that there is not a 
ſingle word in it relative to that ſubject given either 
in expreſs terms,” or by any hint or innuendo what- 
ever. Nay, even the idea of impreſſing doth not 
ſeem to have entered into the mind of Legiſlature 
when this ſtatute was enacted, For if we may 
be allowed to form a very probable conjecture 
from the very act itſelf, it ſhould ſeem that Go- 
vernment was by no means reduced to ſo diſguſting 
a neceſſity. The method which it purſued at that 
time for manning the fleet, by paying wages be- 
forehand (though attended with conſiderable in- 
convenience which by this ſtatute was intended to 
be redreſſed) did moſt probably, at all times, ſe- 
cure a ſufficient number of hands who cheerfully 
and voluntary entered, and would have commanded 
more had there been a demand for them. The act 
expreſles that divers mariners had fled the ſervice; 
and the number was ſo great, that it occaſioned 
much damage to the King and his realm, and hindrance 
of the ſaid voyages, and the puniſhment to the 
offenders is to pay to the King the double of that they 
have taken for their wages, and to ſuffer one year's 
impriſonment. Now, had Government experienced 
a ſcarcity of mariners, that is, had the demand of 
Government'for mariners been much greater than 


the number of them who were willing to ſerve, 
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certain it is, that the confining ſo many in jail to re- 
main impriſoned for a year, without bail or mainprixe, 
could never contribute to man the fleet on ſuch 
emergencies; and therefore, we may reaſonably 
conclude, that had this been the caſe, Legiſlature 
would have ordered ſuch deſerters as were appre- 
hended to be lent to the fleet inſtead of a jail, where 


they might have received a puniſhment, and gone 


on with their duty at the ſame time. But as it is 
molt probable a plenty of mariners was always to 
be had on a reaſonable notice, this mode of pu- 
niſhment was judged moſt ſuitable to make ex- 
amples of ſuch offenders, and which would not 
have been appointed had mariners been ſcarce ; 
becauſe then the ſervice muſt have ſuffered, and 
conſiderably too, as the number of theſe offenders 
is repreſented as being great. Theſe conſiderations 
lead us to conclude that Government was not 
diſtreſſed by want of mariners, and that there were 
always enow of them, who upon reaſonable notice 
were ready to make a tender of their ſervice ; and 
therefore it could have no inducement to have 
recourſe to the practice of impreſſing. We muſt 
obſerve too, that there was a pecuniary penalty 
to be inflicted on thoſe who fled, the double of that 


they had taken for their wages. It follows from hence 


too, that ſuch mariners cannot reaſonably be ſup- 
poiſed to have been impreſſed men; for Government 
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would never have advanced wages to an impreſſed 
man, becauſe nothing could be more natural than 
to conclude that ſuch would take the firſt oppor- 
tunity of making off, and taking the wages with 
them. Advanced wages could only be paid to 
mariners who entered voluntarily; and to ſuch, if 
they fled with the money, the puniſhment was 
judiciouſly adapted ; but not ſo to a man who is 
unwillingly forced into the ſervice. Juſt laws will 
always reſpect the natural paſſions and feelings of 
mankind; and if Legiſlators mean that their decrees 
ſhould be obeyed, they mult ſoften their ſeverity 
whenever they point againſt ſuch natural deſires. 
The love of Liberty is a natural inherent paſſion 
in all men. To impreſs a man, that is, to take 
him by force and againſt his will, and to fix him 
in a ſervice to which he is averſe, and then to 
puniſh him by pains and penalties becauſe he has 
eſcaped from impriſonment and ſervitude, and re- 
gained his liberty, would be an act which under the 
mildeſt appellation muſt be termed deſpotiſm and 
tyranny. This ſtatute countenances no ſuch prac- 
tice; the mariners alluded to, and mentioned in 
the ſtatute under the miſtaken ſenſe of the term 
arreſtux, were mariners who had voluntarily entered, 
and not impreſſed men; and the puniſhment was 
proportioned to their offence, conſidering them as 
volunteers, but had been very diſproportionate, 
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and could have flowed from nothing leſs than a 
pure deſpotiſm, had it reſpected men who had 
been impreſſed into the ſervice. The loſs of Liberty 
incurred by no guilt, is a puniſhment of itſelf 
grievous enough, it need not be aggravated by 
heavy pains and penalties to be inflicted on ſuch 
victims as endeavour to make their eſcape from it. 


So long as ſeamen make a voluntary tender of 
their ſervice in proportion to the demand for them 
by Government, impreſſing is unneceſſary ; ſo long 
as this is the caſe, there can be no colour nor plea 
for ſo odious a practice. When, this ſtatute was 
enacted, it appears, from a variety of corroborating 
circumſtances, that there was a plenty of mariners; 
and, in further proof of this, it is to be noted, 
that this ſtatute lays no penalty on mariners who 
fled from their ſhips. Legiſlature was ſo far from 
ſubjecting every mariner to be impreſſed, that even 
in caſe there were mariners in the navy who diſ- 
liked the ſervice, they might quit it without being 
ſubject to any penalty by the ſtatute. It was in 
their own choice whether they ſhould ſerve or 
leave the ſervice; for, if they left the ſervice, they 
could not be apprehended on this ſtatute, This 
ſtatute is reſtricted to ſuch mariners only who fled 
after that they had contracted and had been retained 
in the King's ſervice and thereof had received their wages 
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pertaining. Mariners, therefore, who fraudulently 


fled after they had bargained for their ſervice with 

Government, and who were retained by it, and had 
received from it their wages in advance, were the 
4 only mariners ſubjected to the penalties of this 
* ſtatute; and all who had made no ſuch contract, nor 
had received their wages in advance, are in no wiſe 
affected by it. It would have been prepoſterous 
to have conſidered a mere impreſſed man as a de- 
ſerter, and to have ſubjected him to a pecuniary 


. . 


4 4 penalty as ſuch ; though perhaps not more ſo, 
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2 than to think of manning a fleet during a ſcarcity 
of ſeamen by confining ſuch offenders during a 
% 

= twelvemonth in priſon.— The inconvenience to 


Government of mariners of any kind fleeing from 
the ſervice, did not ariſe from any difficulty in 
being able to replace ſuch by others, and hat from 
a paucity of hands ; but from the unexpected or 
unſeaſonable deprivation of them; the replacing 
of which mult in any caſe take up ſome time, how 


great ſoever the plenty; and even the ſhorteſt de- 
lay might, at a critical ſeaſon, be of the utmoſt 


conſequence. If Government had been thus di- 
| ſtreſſed by taking into its ſervice theſe ſuppoſed 

impreſſed men, whatever it had ſuffered muſt 
have been by its own fault; for why were they 
taken in preference to mariners of whom bet- 
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ter ſecurity was likely to be had by being bar- 
gained with and voluntarily retained, and receiving 
wages in advance for a ſervice they had cheerfully 
engaged to perform? But if theſe were the men 
who fled, there was no remedy, Government had 
taken the beſt ſecurity, and now finding that in- 
effectual, Legiſlature ordains by this ſtatute, that 
ſuch mariners ſo offending ſhall be ſubject to pe- 
nalties, whereby that ſecurity is further ſtrength- 
ened. But if there had been a ſcarcity of hands, 
the prudence of Government would never have 
ſuffered even theſe offenders, when apprehended, 
to have been continued twelve months in a priſon 
while their ſervice was actually wanted on board, 
and Government remained diſtreſſed for ſailors. 
It is therefore evident that there was at that time 
a ſufficient ſupply of mariners; and if ſo, then 


impreſſing was altogether unneceſſary ; and there- 
fore this ſtatute doth not advert to that practice. 


Tux year's impriſonment was part of the puniſh- 
ment for the fraud, the other part confiſted in 
paying the double of the wages they had received; 
nor could they regain their liberty after the expira- 
tion of the year, unleſs this debt alſo was diſcharged. 
It is highly improbable that ſuch offenders, if you 
conſider them as impreſſed men eſpecially, could be 
enabled to pay ſuch a debt; and a priſon is not the 
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place where a ſeaman's induſtry can be employed 
to enable him to extricate himſelf from ſuch a dif- 
ficulty. Under theſe circumſtances it was moſt 


| probable that ſuch affenders mult continue in priſon 


for a conſiderable time after the year had expired 


and if there were already a ſcarcity of ſeamen, this 
mode of puniſhment mult neceſſarily increaſe the 


© evil, by making this dearth ſtill greater. It is 
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but reaſonable therefore to conclude that there was 


no ſuch dearth, that Government might be fur- 
niſhed with ſeamen enow upon the terms offered, 


cConſequently that this ſtatute doth in no wiſe relate 


to impreſſing. 


From what is ſaid towards the concluſion of 
this ſtatute, we have reaſon to ſurmize, that it was 
at that time a common practice with the inferior 
officers on board the navy to receive money of the 
mariners to connive at their quitting the ſervice 
and running off with the wages they had received 
in advance; and this ſtatute ſubjects them likewiſe 
to the ſame penalty with the offending mariners. 
But in the caſe of a dearth of ſeamen, no emolu- 
ments of this kind could have influenced them to 
make this practice ſo general as to require the in- 
terpoſition of Legiſlature : for theſe perſons muſt 
have been well aware that the conſequences of ſuch 
a practice, under thoſe circumſtances, muſt have 
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been fatal in the laſt degree; that ſhips become 


uſeleſs when there are no ſailors to man them; 
and therefore, in a time of ſcarcity of ſeamen, to 
connive at their quitting the ſervice, and in large 
bodies, was rendering the fleet uſeleſs without the 
poſſible means of redreſs. But they would not 


conſider it in this light, or in any other, alike de- 


trimental, while they knew a ſufficient number, 
and perhaps more than was neceſſary, might eaſily 
be procured, and by the ſame means the others 
had been obtained. Viewing it in this light they 
looked upon their connivance but as a means of 
affording them a reaſonable, or at leaſt uſual, per- 
quiſite. But this practice could not have prevailed 
to become ſo general as to be animadverted on by 
Legiſla: ure, if Government had been diſtreſſed to 


procure mariners from the ſcarcity which was then 


in the kingdom. 


AnD indeed, throughout the whole ſtatute, there 
is. no mention made of ſuch a dearth, or any dif- 
ficulty to which Government was thereby reduced 
to provide itſelf with neceſſary hands for the ſer- 
vice of the navy; for the damage which the King 
and the realm are there ſaid to ſuſtain, is declared 
to be owing to the practice above ſpoken of, namely, 
that ſailors who had been bargained with, and re- 


rained in the ſervice, unexpectedly quitted it, and 
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carried off their wages received in advance; and 
not from any ſcarcity in the number which the 
kingdom afforded, or from any reluctance diſ- 
covered in mariners to ſupply its demand or re- 
; place ſuch as were fugitives. If, therefore, there 
was no dearth of mariners, the violence offered by 
© impreſſing became unneceſſary ; and this ſtatute, ſo 
a far from giving encouragement to /mpreſſing, cannot 
be even ſuppoſed to ſpeak, or allude to, any thing 
on that ſubject. Had it directly empowered Go- 
vernment to hο⁰e% . mariners, we ſhould have ſeen 
it ſer forth in the preamble, and, as uſual, the 
| reaſons given wheretore it became neceſſary to in- 
veſt Government with ſuch power; the whole of 
which would probably, after the mode of thoſe 
days, have been ſet forch ſomewhat after the fol- 
lowing manner: — Becauſe there is at this time a 
great dearth of mariners in the realm, and of thoſe 
that be, divers do not tender their ſervice, whereby 
great damage enſues to the King and the realm, 
by delay and hindrance of his ſhips which cannot 


> Proceed on their voyages, It is ordained and eſta- 


bliſhed, that from henceforth all mariners of the 
realm ſhall be liable to be impreſſed to ſerve on 
the ſea in any of the King's ſhips, &c.— But if we 
examine the preamble of the ſtatute in queſtion, 
or even the title of it, we ſhall find the intendment 
of the ſtatute is directed to no ſuch object; its ſole 
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object is evidently nothing more than this, To ap- 
prehend and puniſh ſuch fugitive mariners who 
had been bargained with, and retained in the King's 
ſervice on the ſea, and afterwards fled with their 
wages paid in advance, before the ſervice con- 
tracted for had been performed; and likewiſe to 
puniſh ſuch inferior officers who had received mo- 
ney of them to connive at their flight.—This is 
the whole ſubſtance of that ſtatute, which, ſo far 
from authorizing mpreffing, doth not ſo much as 
authorize or empower Government to ſecure the 
perſons of fugitive mariners from the King's ſer- 
vice, unleſs ſuch mariners had fled carrying with 
them wages paid in advance; for it is againſt ſuch 
mariners only that the penalties of this ſtatute 


are directed, 


Ir we conſult the title only of the ſtatute, that 
too corroborates and confirms what I have ad- 
vanced on this ſubject, and explains the purport 
of the ſtatute in the following words: © The 
* penalty of mariners retained to ſerve the King 
& on the ſea, which do depart without licenſe.” 
Mariners retained, not impreſſed; and a mariner re- 
tained, was a mariner who had been bargained 
with for his ſervice, who had been paid wages in 
advance, and in conſequence thereof had been 
(retained) kept back from going into the ſervice 
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of another; and ſo he is deſcribed in the body of 
ba the ſtatute.—It is then wonderful after all, that this 
ſtatute can have been conſtrued as favourable 
to the practice of impreſſing ; that the Legiſlature 
can have been conceived, from the words of this 
8 ſtatute, to have ſuggeſted ſo much as a ſingle idea 
concerning it. For there doth not appear to me 
the leaſt evidence to countenance even a ſuppoſi- 
Y tion that the notion of preſſed mariners was en- 
' tertained by Legiſlature at the time of enacting it, 
3 whether we have recourſe to the title, the preamble, 
or any part whatever of the body of the ſtatute. 


I wiLL therefore proceed to conſider what may 
have excited this opinion; what may have induced 
ſome perſons to imagine that ſuch a Right was 
veſted in the Crown, and that this ſtatute alluded 
to, and recognized ſuch a Right: I ſay ſome perſons, 
becauſe that opinion is very far from being general; 
and even thoſe who have ſeemed to entertain it, 
are by no means convinced of it as a certainty, 
They have betrayed their diffidence, for they reaſon 
only on conjecture; they have falſly concluded 
that they had eſpied in this ſtatute ſomewhat re- 
lative to impreſſing; that therefore fuch a Right 
muſt either have been inherent in the Crown, or 
there veſted by common law; for they acknow- 
ledge they cannot diſcover ſo much as a trace of 
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it in any ſtatute prior to this. Their ſole queſti- 
oning of this matter, Whether it be a right inherent 
in the Crown, or there veſted by common law ? 
evinces their uncertainty, and proves they go on 
conjecture only; and the conjecture itſelf, for all 
this /uppoſed Right in ſo important a concern, relts 
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| on no better foundation than a paſſage in this 
ſtatute which has been falſly repreſented, and unac- 

* countably miſunderſtood. Under ſuch a miſtaken 
notion, how indeed ſhould they proceed on any 
thing more firm than conjecture, and how avoid 
labouring on with doubtful diffidence, while their 
arguments were no better ſupported ! 


I musT however premiſe, that there cannot be 
preſented a more diſagreeable taſk to a liberal mind | 
than to be under the neceſſity of contradicting the 
opinions of men of ſuperior learning and abilities; 
however, in the cauſe of juſtice, and I think of 1 
Liberty too, I have voluntarily impoſed this office 
on myſelf. I hope theſe motives, for I have cer- 
tainly none beſide, will plead my excuſe. I have 
no intention in diſcuſſing this matter of giving of- 


fence to the living, or of doing injury to the me- 
mory of the dead. Be peace to the aſhes of the 
latter, while I addreſs the former in the words of 
Horace, ut vivas, vigila: for in truth we live in a 
time when both the property and the liberty of the 
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l public never required a more conſtant and vigilant 
* watch to be ſet over them; while we are reduced 
to the hard neceſſity of defending both inch by inch, 
and, from the treachery of pretended friends, often 
F J. docenfuly : in the mean while, the adverſary of 
both is meditating the ſevereſt, and the finiſhing 

e and to this purpoſe is 

Semper ardentes acuens ſagittas 
Cote cruenta. 

For my part, I have no deſire to ſurvive Public 
| Liberty, and therefore cheerfully engage myſelf 
; in the defence of any of the out-works which ſur- 
round it. While an enemy appears, I will not 
9 quit this poſt: I think it my duty to defend it. 
4 My anceſtors left me in poſſeſſion of Liberty, and 
I will deliver it in the beſt condition I am able 
down to poſterity. If I am to be deprived of it, 
may that and life be wrenched away together! I 
deſire not meanly to live, after having cowardly 
{deſerted it, thereby adding ignominy to baſeneſs. 


4 Bur to return to the ſubject : I believe all thoſe 
Who have pleaded in favour of the Right of impre/- 
err ſeamen, and would veſt it in the Crown, refer us 
originally to this ſtatute of the 2d Rich. II. cap. 4, 

as Countenancing that right, and as being decla- 
ratory of ſuch a practice being in uſe at that time; 

5 and the words of that ſtatute to which they refer 

D 
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us, are theſe: . Becauſe that divers mariners, after 
<& that they be arreſted and retained for the King's 
c ſervice upon the ſea, in defence of the realm, 
<« and thereof have received their wages pertaining, 
&« do flee out of the ſaid ſervice without licenſe.” 
And they found this conjecture on the word or 
term there employed, namely, arreſted; and indeed 
I can ſo far agree with them, as ta acknowledge 
that the word arreſted may be in ſome reſpects 
almoſt ſynonymous to impreſſed. An arreſt is a 
detaining of a man's perſon, or a reſtraint on a 
man's perſon, a ſeizing on his perſon to withold, 
delay, or hinder him, with ſuch other the like ſig- 
nifications: and to impreſs in the ſenſe we are 
ſpeaking of, implies to eee him and to force him 
into a ſervice, They are then ſo far ſynonymous 
terms, that the latter includes the former ; that a 
man when he is impreſſed muſt be detained or arreſted, 
and if detained and arrefted againſt his will to be 
ſent into a ſervice, he may be ſaid to be impreſſed 
into that ſervice; and with ſuch allowances for 
modes of ſpeech, the terms may be ſaid to be nearly 
ſynonymous. An apprehenſion that they were ſo 
has induced ſome men to think, that in conſe- 
quence thereof Government is veſted with a right- 
ful power of anprefſing ſeamen for the navy. For 
if to arreſt implies to impreſs, ſay they, it is evident 
from the words of this ſtatute that Government 
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| was wont, at and before that time, to arreſt ma- 
riners for the ſea ſervice, the which practice is there 
F | cvidently alluded to as a lawful practice; and there- 
| 'S whether as a right inherent in the Crown, or 
there veſted by the common law of the land, it 
F matters not which, it neceſſarily follows that the 
= Right which did, muſt, and doth ſtill, exiſt ; and 
I that Government which then had, muſt {till poſſeſs 
the right of arreſting mariners; and if arrefting ma- 
q riners and impreſſing mariners be ſynonymous terms, 
# then Government hath now the Right of impreſſing 
4 mariners. This, I apprehend, is the whole ſub- 
ſtance of the argument uſed for impreſing deduced 
from this ſtatute; and indeed it ſeems to carry 
© with it an air of pluaſibility ; but in reality, nothing 
more. For Government was not at that time poſ- 
ſeſſed of the Right of impreſſing mariners; nor 
the words of this ſtatute do they any wiſe allude 
| 4 to any ſuch practice or cuſtom. 


5. * 


To clear up this point, we muſt have recourſe 
to the candid evidence of the words of the original 
natute as it ſtands written in the old French lan- 
guage. On comparing this with the Engliſh tran- 
ſlation, we ſhall readily diſcover a very material 
difference in the ſenſe of the words conveyed to 
us by the one and the other, The words of the 
original are theſe: © Item pur ceo qe pluſours 
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« mariners apres ce qils ſont areſtuz & retenuz 
“ pur ſervice du Roi ſur la meer en defence du 
«. roialn.e. & en ont receux lours gages appurte- 
<« nantz ſenfuent hors du dit ſervice ſanz conge”— 
The great miſtake and impropriety conſiſts in the 
tranſlator's having rendered the French word above, 
areſtuz, by the Engliſh word arreſted; now by ar- 
reſted is implied the detention of a man's perſon 
contrary to his will and inclination ; but this is by 
no means the implication of the word areſtuz, as 
the ſenſe from the context and the whole tenor of 
the ſtatute plainly evinces. The old French word 
areſtu (in modern French arr) is a participle of 
the verb areſtre of the fourth conjugation mo- 
dernized into the firſt and written arreſter or rather 
arrẽter. This verb hath a variety of ſignifications 
beſides that which implies in Engliſh to arreſt ; and 
among others, one, very obvious, and in general 
uſe, eſpecially in former times, and implied 70 bar- 
gain with, to hire, to agree for in the way of bar- 
gaining, or hiring. It was, and ſtill is employed 
in the hiring of ſervants, houſes, or the like: 
arretter un domeſtique, is to bargain with, or to hire 
a ſervant; and is perfectly ſynonymous to the 
modern term /ouer ; and it is in this very ſenſe that 
the word is uſed in this ſtatute, But though the 
French ſpeak with the ſtricteſt propriety when they 
ſay arreter un domeſtique, yet to expreſs the ſame idea 
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F in Engliſh we cannot ſay to arreſt a ſervant, but to 
' bargain with or to hire a ſervant; ſo in this ſtatute 
the word areſtux, applied as it is to mariners, is 
F improperly rendered in the tranſlation by the 

word arreſted, as it would be if applied to ſervants, 
as obſerved above; for it by no means conveys 

"the ſane idea with the original word as it there 
ſtands in the ſtatute. Theſe mariners were perſons 

ö bargained with, they were hired, Government made 
© agreement with them or contrafed for the voyage, 
and thereof paid them the wages pertaining, as the 
" ſtatute expreſsly ſays. What do the words of the 
© ſtatute, and thereof have received their wages pertaining 
refer to? but to the preceding words, the King's 

ö bee upon the ſea, thereof, or, for which, they had 

received their wages pertaining, ſo ſtands the conſtruc- 

a tion. What is implied by the King*s ſervice on the 
1 ſea: ? but a propoſed and intended voyage, and theſe 

voyages were generally, at the period we are ſpeak- 

| | ing of, to ſome part of the coaſt of France, and were 

1 ſo ſhort, that at this time they would be termed 
vibe in the language of ſailors, and mariners of 
thoſe times could pretty nearly calculate the time 
ſuch a voyage would require, and accordingly bar- 
gained with Government for the voyage, after which, 

they are ſaid to be retained, and received their wages 

* + pertaining in advance. This is the true ſenſe of 

9 the ſtatute, from the words of the ſtatute itſelf; 


—— 
_— 


— - 
LS © 


} 


_ ES — — — — — 
E 


22 A DISCOURSE ON THY. 

and, in my apprehenſion, there cannot be a more 
unwarrantable conceit than to ſuppoſe theſe ma- 
riners, inſtead of being bargained withal, were im- 
preſſed for the voyage, and their wages paid down 
to them in advance. A Government acting ſo 


imprudently would hardly gain confidence — 
to be entruſted with the FOO W 


Tux crime of theſe mariners was not that being 
impreſſed men they fled the ſervice; but that having 
voluntarily bargained with Government, and freely 
let themſelves to hrre for the ſervice, and received 
their wages for the voyage in advance, they had 
defrauded Government of that money, and at the 
ſame time of their proffered and bargained ſervice, 


What could be the crime of an impreſſed man fleeing | 


away ? How could he be ſuppoſed capable of pay- 
ing double wages ? How ſhould Government truſt 
ſuch a man with his wages in advance ? But the 


caſe is the very reverſe when we conſider this ma- 


riner as having made his bargain with Government, 
as the ſtatute deſcribes it when properly under- 
ſtood, and as having voluntarily let himſelf to 
hire : then indeed he might, as the cuſtom then 
was, be entruſted with his wages in advance, be- 
cauſe there was ground for confidence; and if he 


did not fulfil his agreement, but went off with the 
money, he juſtly incurrred and merited the ſevere "a 
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* | penalties of the ſtatute for ſo wilful a fraud and 
7 injury. 


Ixprrp the perſon of ſuch mariner may in one 
" iv of the word be ſaid to be arreſted, that is, 
* detained, ſopped, or hindered; but then this detention 
muſt not be conſidered as the effect of force and 
Violence: for ſuch detention is voluntary, and the 
mere conſequence of his own act and will, reſulting 
from his agreement with Government, and of his 

: having agreeably to that contract received his wages 
in advance for the ſtipulated ſervice to which he 


had voluntarily yielded and bound himſelf. The 
: 4 receiving of wages confirmed the bargain, and re- 
7 tained the mariner in that ſervice, that is, ſtopped 


1 or hindered his diſpoſing of himſelf elſewhere during 
the whole term he had ſtipulated for. It is not 


| i an unuſual cuſtom in ſome places for a perſon who 
| 3 bargains with another for ſervice which he is to 
6 render, to pay part of the ſum in advance to de- 


tain and hold the party to the contract, and the 
: performance of the bargained ſervice, and thereby 
prevent all future evaſion. A ſervant, or thing, 
0 bargained for, would in the old French lan- 
guage be expreſſed by the word areſtu, as uſed in 
"a ſtatute; and they would ſay, Ce valet eſt areſtu, 
elle maiſon eſt areſtue in Engliſh, This ſervant, this 
_ is bargained for, or hired. 
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Could it be judged neceſſary to adduce any 
thing further in confirmation of the ſenſe and 
meaning of the French word areſtuz as it ſtands in 
this ſtatute, and to prove how groſsly it has been 
miſunderſtood, I could enforce my argument by 
obſerving that it can have no other implication 
than that which I have aunexed to it, from the 
conſideration of the word with which it there ſtands 
connected. When words are ſo connected, the 
intent of employing more terms than one, and 
eſpecially with lawyers, is that as the one 1s as 
nearly as may be ſynonymous to the other, the latter 
ſhould explain, amplify, and enforce the meaning 
of the former, ſo as to render them not liable to 
miſconſtruction by the evident enlightening ſenſe 
which they reciprocally reflect on each other; and 
thus by an energy mutually imparted they diſpel J 
every the leaſt cloud of ambiguity that might 
otherwiſe ariſe in the ſenſe of the terms they em- 
ploy. Thus they ſay, Covenanted and agreed; Held | 
and firmly bound; To have and to hold; Null and void, 
Reſt, reſidue and remainder ,, Bargain, ſell, alien, aſſign | 
and ſet over; with many more ſimilar modes of 
expreſſion, of which hardly any perſon can at this 
time be. ignorant. Now, in all theſe modes of 
expreſſion, the words or terms employed muſt have 
a ſenſe and meaning correſpondent to each other ; 
they muſt echo the ſenſe each of the other, if I may n 
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ſo expreſs myſelf, fainter or louder; but in no 


wiſe imply an oppoſite ſenſe, If they imply a 


different and oppoſite ſenſe they defeat the inten- 
tion of the author; nor can any thing be more 
abſurd and ridiculous than ſo prepoſterouſly to 
onnect words of oppoſite or different ſignifications, 
6 and ſay, to have and to quit; null and in full force; 


and the like. Yet an abſurdity very little ſhort of 


k this muſt have been inſerted in this ſtatute, if are/- 
| tut is conſtrued by arreſted, and that into impreſſed, 


The words of the ſtatute which ſtand thus con- 
| nected are areſtuz and retenuz, the latter of theſe 


implies beſpoken, retained, hired, as retenir un do- 
4 ; meſtique | is to hire @ ſervant ;, ſo that the word retenuz 
is exactly ſynonymous to the word it is connected 
4 with, areſtuz, and they may be employed alternately 
Y ; and indifferently to the ſame purport, and to ex- 
5 Press the ſame meaning; as much ſo as the words 
s have and to hold, or thoſe other o be null and void, 


hich are words of the ſame import and ſignification 
with thoſe to which they are connected. But if one 
pf thoſe terms is conſidered as implying impreſſed, the 
Fords of the ſtatute muſt ſtand thus in the tranſla- 

tion, or at leaſt this is the ſenſe of them “ Becauſe 

that divers mariners after that they be impreſſed 
4 and bired, or hired and impreſſed for the King's 
$* ſervice upon the ſea, &c. I think every one 


F muſt obſerve, that the words hired and impreſſed, 


E 
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which are here connected together as implying the 
ſame thing are not ſynonymous; in truth, they 
are terms ſignifying not only different things, but 
each conveys a ſenſe that is repugnant to and in- 
conſiſtent with that of the other. If the mariners 
were taken into the ſervice by means of impreſſing, 
then they were not hired into the ſervice; if they 
are taken into the ſervice by means of bargain- or 
hire, then not by impreſſing. It by impreſſing, wherein 
is the conſiſtency of the following words with the 
preceding? and thereof have received their 
wages pertaining ;” pertaining to what? To the 
ſervice of the voyage; and that alludes ſtill to the 
bargain or hire. To impreſſed men? No, certainly; 
but to men who had voluntarily entered and had 
bargained for their ſervice; it was to ſuch men 
that the wages of their hire was advanced; and 
not to impreſſed men, who would ſeize the firſt 
opportunity to make off, and take the money 
with them. 


Tursx, with other apparent inconſiſtencies in 
this ſtatute, and which originate from this mil- 
conſtruction I have been treating of, will all be 
entirely removed and diſappear like the ſhades of . 


night before the face of the ſun; the ſtatute will 


be both conſiſtent and equitable; and the intend- 
ment of the ſtatute, which, as we now behold it 
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in the tranſlation, appears confuſed, contradictory 
and obſcure, will become as clear as the day- light 
Itſelf, if we but vouchſafe to interpret it according 


the true and genuine meaning of the original 


| 1 ords by giving them the ſenſe they were intended 
do convey, and which, from the tenor of the ſtatute, 
i; it is evident, will be produced by the alteration I 
have propoſed. For I confeſs I ſee neither reaſon, 
Juſtice, or conſiſtency in this ſtatute, as it ſtands 
Zin the tranſlation; neither will the ſenſe or meaning 
correſpond with that of the original, unleſs we read 


oF in the manner following, or in other words of 
| Phe ſame import: © Becauſe that divers mariners 
after that they be bargained with and retained 
| « for the King's ſervice upon the ſea, in defence 
>< of the realm, and thereof have received their 
wages pertaining, do flee out of the ſaid ſervice 
without licenſe of the admirals, &c.“ 


1 Tu conſiſtency reſulting from this alteration 
L. be, I think, ſo very obvious to every one 

who will attend to the whole of the ſtatute, that 
it ſeems altogether unneceſſary to inſiſt upon it; 
and I ſhould here have cloſed all I had to ſay on 
thjs ſubject, had not a friend obliged me with 


a reading of Judge Foſter's Argument, where he has 


4 treated the ſame ſubject very diffuſively, and which 
WW! had never before read. Indeed I had Heard it 
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was a famous argument, that he had beſtowed 
great labour upon it, and had brought ſuch proofs 
from acts of parliament to ſupport his aſſertion of 
a right in the Crown to impreſs mariners, that the 
argument was altogether irrefragable, not to be 
combated, or in any wiſe weakened; that its founda- 
tion was ſolid and firm as adamant, and its ſuper- 
ſtructure no leſs ſo; that it ſtood prominent like 
a rock, and immoveable againſt all the efforts of 
contending opinions beating againſt it. 


Velut rupes vaſtum que prodit 1n æguor, 
Obvia ventorum furits, expoſtaque ponto, 
Vim cunctam atque minas perfert calique mariſque, 
Ipſa immota manens. 


I was at this time amuſing myſelf in conſulting 
the ſtatutes upon this ſubject as a matter of 
curioſity; for, on frequent reflection, I could never 
reconcile it to myſelf that ſo mighty and formidable, 
and I may ſay dreadful and enormous a power, could 
ever be placed in the hands of the Crown, where- 
ever there exiſted a free people. On examining 
the ſtatutes, when I came to that of Richard II. 
which I have diſcuſſed above, I could by no means 
make any coherency in the ſenſe of that ſtatute 
one part of it ſeemed to me inconſiſtent with the 
other; and withal, there appeared neither reaſon 
nor equity in its decrees, I was reading indeed 
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Wee tranſlation, and had read it over thrice without 
- any the leaſt advantage; and, never doubt- 
ing the fidelity with which it was rendered into 
Enoliſh, had not yet conſulted the original, which 
1 in Pickering's edition is given in the oppoſite column. 
Nee my eye rather accidentally upon it, and, as 

it were, unintentionally running over half a dozen 
of the firſt lines, I was immediately ſtruck with 
tlie novelty of the ſenſe they imparted. I began 
Fro read it again; and going through the whole 


with attention, perceived, as I proceeded, every 
Pbject brightening up; and found in concluſion, 
that a ſtatute which had before appeared to me 
confuſed and contradictory, ſcvere and unjuſt, be- 
3 in my apprehenſion, as conſiſtent, as rea- 
ſonable, and as equitable as any ſtatute I had ever 
4 read; and that this difference had been created by 
dhe inattention of the tranſlator. I was at this 
moment no longer ſolicitous about Foſter's argu- 


ment; perſuaded, that if there was any thing to 
be advanced in favour of the Right of impreſſing 
f ariners which was to be ſupported by law, it 
muſt originally derive its ſuppoſed authority, and 
Teſt its foundation on this ſtatute; and I enter- 
tained not the leaſt doubt that Ter had been miſ- 
led, as I was for ſome time, and as many others 
had been, by the inaccuracy of the tranſlation. 
Reflecting however, that as chis was a caſe in the 
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line of his profeſſion, he might probably have made 
inveſtigations where I had not the opportunity of 
prying, and from thence might have brought into 
open day-light matter which I never beheld, or 
thought of; my deſire was renewed to examine his 
argument, of which I had heard ſuch ample com- 
mendation, On reading it, I found what I ſuſ- 
pected to be confirmed. The whole ſtructure he 
has raiſed, reſts ultimately on this ſtatute, it being 
the firſt in which any countenance 1s ſuppoſed to 
be given to the Right of impreſſing. But finding 
this ſtatute not to be full and expreſs to his pur- 
poſe, he acknowledges that he * knows of no 
« ſtatute now in force, which directly and in ex- 
4 preſs terms impowereth the Crown to preſs ma- 
ce riners into the ſervice” p. 168. He then con- 
cludes that this Right was veſted in the Crown 
by common law, and, of courſe, long before this 
ſtatute; in confirmation of which he refers us to 
this ſtatute, which, he ſays, recognizes this Right, 
that is, this ſtatute makes acknowledgement of, 
and reflects backward on this Right as pre-exiſting. 
He diſcovers, however, at page 169, that he ar- 
gues from the tranſlation of the ſtatute only, and 
tranſcribes a part of it with the uſual miſtake, and 
as he tranſcribes from the tranſlation, it is pretty 
evident that he argues too from the tranſlation, 


and has neglected to conſult the original. And 
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ber it is neceſſary to obſerve, that as it is only his 


ſappeſttion that- this Right is veſted in the Crown 
by common law, and this ſuppoſition is no better 
4 pported than by a pretended recognition of that 


- ight in this ſtatute, wherein no right or power 


: 


hatever of impreſſing mariners is either expreſſed 
r alluded to by any term whatever made uſe of 
. that ſtatute; and that ſuggeſtion aroſe from his 
"Fdhering to a palpable miſtake in the tranſlation : 
therefore, that this right doth appear from his ar- 
gzument to exiſt in common law, is nothing better 
than a mere viſionary fabric without any baſis, and 
ð altogether inſubſtantial, a mere nothing, and 


6 * than air itſelf. His premiſes being indu- 
| bitably falſe, his concluſion deduced from it can 


be no better; and really proves the very reverſe 


Li what he intended, namely, That from his ar- 


ument it doth not appear that ſuch a Right was 


. veſted in the Crown by common law. And 


to the ſtatute law, as he acknowledges himſelf 


that „ he knows of no ſtatute now in force, 


which directly and in expreſs terms impowereth 
the Crown to preſs mariners into the ſervice,” 
we muſt therefore upon the whole conclude, That, 
from his argument, there is veſted in the Crown 
no power of impreſſing mariners either by the com- 


Mon law, or by any ſtatute law whatever: and this 


1 Efirmly believe to be the true ſtate of the matter. 
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Tuovon what has been ſaid may be judged ſuf- 
ficiently concluſive againſt Feſter's argument by 
every intelligent: perſon, yet there may be others 
who will not perhaps be ſatisfied, becauſe I have 
not given an anſwer to all that he has advanced. 
His argument indeed 1s a very long one, and he 
has loaded it with what I look upon as no better 
than lumber, collected from all quarters of law, 
records, precedents, commiſſions, warrants, and I 
know not what beſide; of which materials, if he 
could collect none better, a thouſand cart loads 
would not have the weight of a ſtraw in the de- 
ciſion of this queſtion. The queſtion itſelf is 
ſimply this, Whether or not there be veſted in the 
Crown the Right of impreſing mariners by the 
common, or ſtatute law, of the realm? By the 
ſtatute law he acknowledges there is not; but he 
is of opinion there is by the common law. In ſup- 
port of this opinion, he produces the ſtatute of the 
2d Rich. II. cap. 4. wherein he pretends the prac- 
rice and right of impreſſing mariners are recognized; 
bur it appears that the words on which he founds 
this plea are a bad tranſlation of the original, in 


which there is not a ſingle word relative to the 


matter. The reſt of the ſtatutes which he cites in 
p. 172 are not in point. There is not one of them 
which tolerates imprefling, they are all declaratory 
of exemptions from it. There is a great difference 


. 
— 


2 „ 8 N 5 
22 ESTES * 


= 7 
A, N 
E. 
- fa 
\ — 
* 
by 
74 
. 


G 3 D 4 EH 
Se 8 1 e * W. 7 


IMPRESSING OF MARINERS. 33 


between expreſsly declaring mariners ſhall -be im- 
preſſed, and declaring that the perſons deſcribed 
ſhall be exempted from being impreſſed, Nor is 
this a tacit acknowledgement of the Legiſlature 
that impreſſing is legal. It is an acknowledgement 
indeed that the Legiſlature did know that im- 
preſſing was practiſed, but not that it was legally 
practiſed. And by what Legiſlature did enact at 
thoſe times, it is pretty evident, by the cautious 
manner in which they proceeded, that they were 
by no means ſatisfied that the ſtatute of Richard, 
or any other ſtatute, recognized ſuch a Right veſted 


in the Crown, or that it was there veſted by com- 


mon law, or any law whatever. When they en- 
acted theſe ſtatutes, they left that Rzght juſt as 
they found it; they would not veſt that Right in 
the Crown, though, if inclined, they had a fair 
opportunity of ſo doing; but they evaded the 
queſtion of Right, leaving the practice to correct 
itſelf in due time, and determined only, that par- 


=> ticular perſons ſhould poſitively be exempted from 


it. All theſe ſtatutes, therefore, are of no uſe to 
him in this argument; and, in my opinion, they 
only tend to prove, that theſe Legiſlatures were 
tar from convinced of ſuch a Right, and that 
thoſe perſons among them who had examined into 
the matter, perceived ſomething ſo very myſte- 
rious, ſomewhat unaccountably unconnected and 
F 
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contradictory, in this tranſlation of the ſtatute of 
Richard, when applied to impreſſing. that they 
would not confirm it by any ſtatute of their own, 
convinced that here was not ground ſufficient to 
induce them to proceed, without ſtronger affur- 
ances, in giving away the ſacred rights and li- 
berties of the people. And for the ſame reaſon, 
I preſume, ſucceeding Legiſlatures too have left 
the matter nearly as they found it; while Govern- 
me:t has been rather averſe, though frequently 
provoked, to try the Right in a Court of Juſtice, 
contenting itſelf with the exerciſe of the power, 
_ evading however the deciſion of the Right. And 
I muſt obſerve, that if even theſe acts of parlia- 
ment are more favourable to his argument than he 
could even ſuppoſe them to be, they ought to be 
invalidated, becauſe they could only have derived 
their origin from a ſuppoſed recognition of Right 
in this ſtatute of Richard II. And that if this 
ſtatute had not been miſapprehended, or had never 
been enacted, we ſhould never have ſeen any ſtatute 
whatever on the ſubject of impreſſing. 


So much then for theſe acts of parliament in 
general: I ſhall have occaſion to ſpeak more par- 
ticularly of ſome of them hereafter. 1 come now 
to conſider his records, precedents, admiralty 
commiſſions and warrants, with the reſt of this 
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* farrago. I lump all theſe together, as it is fitting 
they ſhould be ſo huddled and form one parcel 
for, with all their bulk, they are not of the leaſt 
+ intrinſic value to him in this argument. We do 
not want to know that ſuch things exiſted ; but 
to be informed by what Right they did exiſt» 
For the cauſe of complaint is, That they did exiſt 
= without a Right. Theſe too, are all of them, I 
think, poſterior to the ſtatute of Richard II. He 
can have introduced them for no other purpoſe 
than to exhibir them as precedents of the practice 
of impreſſing ; and the more there are of them, ſo 
much the more is it to be lamented, as they are 
> precedents of an exertion of violence, founded 
| F on no Right. Precedents for uſages and cuſtoms, 
of what date ſoever, derived from no Right, ex- 
2 iſting only on their own authority, and injurious 
to the rights and liberties of a free people, ſo far 
4 from giving ſanction, even though connected with 
® immemorial uſage, ought in reaſon and juſtice to 
be exploded and reprobated together with ſuch 
uſage, the very inſtant they are diſcovered to be 
No. Can there be a greater nuiſance in a civilized 
government than Preſs-gangs, that is, gangs of 
lawleſs and deſperate fellows, hardened in iniquity 
and inured to violence, armed with bludgeons, 
ſtaves and clubs, and ſometimes even with hangers 
and fire-arms, inſolently parading through the 
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ſtreets in lawleſs triumph; knocking down one 
perſon, hacking the limbs of another, and drag- 
ging along, with brutal cruelty, an innocent vic- 
tim who has offended againſt no law; and breaking 
and forcing their way into houſes without any legal 
authority, and all this even in the face open day, 
to the terror and conſternation of the peaceable 
members of the community ; rioting along, and 
inſulting with blaſphemous oaths and daring lan- 
guage, whomſoever they pleaſe with impunity, 
and accompanying every action with curſes and 
imprecations? I would ſeriouſly aſk any one, if 
ſuch are not the frequent practices of theſe deſ- 
peradoes ; and whether the like is to be counte- 
nanced or even tolerated under a civilized Govern- 
ment, not in a land of freedom, but even under 
the ſevereſt deſpotiſm ? Surely all muſt acknow- 
ledge, that ſuch an enormity is an inſult and diſ- 
grace to any Governmeut whatever; that it could 
not be admitted into the ſociety of barbarous na- 
tions; that it is incompatible with any form ot 
Government, and defeats the very purpoſe for 
which Government was inſtituted ; contradicts the 
very principles on which all Government ſubſiſts , 
counteracts the fundamental rule of its decrees ; 
and places it in a ſtate of avowed oppoſition to 
itſelf, What is the fundamental decree of every 
Government, however inſtituted, but that all the 
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members of that community ſhall be quiet and 


peaceable ſubjects? This it commands; and with- 
out ſubmiſſion and obedience to this command, 


Government and the community mult ſoon be 


geſtroyed together. And ſhall Government com- 
mand this, and in the ſame breath order forth, and 


tet looſe on the Public, theſe lawleſs bands of 
deſ; perate rioters, who act as from authorized power 


t commit almoſt every ſpecies of violence, op- 


| preſſion, injuſtice and wrong; and, by ſo doing, 


gvowedly and profeſſedly counteract its own de- 
Erees, to the detriment of itſelf, and the great 
injury of the community? And ſhall Foſter's pac- 


4 Ket of precedents have any weight in the caſe, or 


be of the leaſt ſupport towards eſtabliſhing a prac- 


5 tice ſo highly injurious, in oppoſition to reaſon, 


humanity and juſtice, where the law is ſilent, and 


"Where Magna Charta and the Bill of Rights interpoſe 


Fith their divine influence and protection? No; 


may all that is good forbid and oppoſe it! and 


May theſe ignominious records be rather ſcattered 
and diſperſed, like the fatal leaves of the Sybil, and 
- md illegible to all future generations ! 


Tuxxx are ſeveral points urged by Foſter in the 
courſe of this argument which, if I may be allowed 
ſo to expreſs. myſelf, ſeemed to choak him for a 
ſme ; and I am really ſurprized he could ſo far 
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recover himſelf as to be able to proceed. But 
lawyers, it ſhould ſeem, are the peculiar favourites 
of Heaven, and indulged with gifts denied to the 
reſt of mankind, he muſt otherwiſe have been 
abaſhed at the objections which, at intervals, he 
produces againſt his own argument, from à con- 
ſciouſneſs of his inability to anſwer and ſilence 
them. But it is neceſſary to recollect, that Foſter 
was at this time Recorder of Briſtol, and probably 
was taking his place in the common ſtage for Juſ- 
tice-ſhip, where he afterwards arrived, and paid 
down to miniſtry the price of his fare with this 
argument; which, in my opinion, does him no 
more credit than an attorney's clerk might derive 


to himſelf, if he had but opportunity and patience 
ſufficient to rake in the ſame maſs of lumber,— 


As the Public is deeply intereſted in the ſubject, 
I will now go over his argument, and make my 
objections to the ſeveral paſſages which may de- 
ſerve ſuch notice, as they ſhall occur to me in the 
courſe of that reading. And I ſhall do this the 
rather, becauſe ſo much ſtreſs hath hitherto been 
laid upon it, that it may be imagiued by ſome 
that I evade giving it a full anſwer, unleſs I de- 
icend to particulars; though, for my own part, | 
think an explicit anſwer has already been given 1n 
the preceeding part of this diſcourſe, 
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4 2 
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Hr opens his argument with obſerving, that 
| the queſtion touching the legality of impreſing ma- 
riners is a point of great importance; and he aſſigns 
the two following reaſons : © On the one hand” 
days he, © a very uſeful body of men ſeem to be 
e put under hardſhips inconſiſtent with the temper 
4 of a free Government, On the other, the ne- 
* ceſlity of the caſe ſeemeth to entitle the Public 
1 to the ſervice of this body of men, whenever 
1 « the ſafety of the whole calleth for it. p. 157.” 
This is delivered in terms ſo vague and indeter- 
Wninate, that it hardly deſerves any anſwer; and if 
7 tr did, we might for ſome time be at a loſs to 
| Kno where to begin it. Are the hardſhips here 
ſpoken of, in ſo doubiful a manner, real or imagi- 


(A 


-Fvginary ? and are they, or are they not inconſiſtent 
with the temper of a free Government? doth the 


y "neceſſity of the caſe abſolutely entitle the public 
. o their ſervice, or doth it only ſcem to do fo? 
0 end what is implied under the words “ whenever 
Ee G * the ſafety of the whole calleth for it”? If we 
n 


Knew preciſely what he means to affirm, or deny, 
ce there would be no difficulty in giving an anſwer, 
In the firſt inſtance, if impreſſing not only ſeems, 
| Pur in effect is inconſiſtent with the temper of a 
in Free Government, and to live under a free Go- 
Fvernment is the moſt valuable of bleſſings, as I 
ane it is, then there ought to be no impreſſing» 
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ſo long as any other means of obtaining ſailors, _ ; ; 
however burthenſome, and leſs injurious than the 


endangering ſuch a free Government, can be de. 
viſed. And no man can doubt but ſailors may be 
had for pay, as well as ſoldiers. As to the mece/: 


fity, I deny it can in the common courſe of thing: 


exiſt, unleſs you call that neceſſity which happens 
from the want of neceſſary endeavours to prevent 
it. I call that neceſſity, which human means can. 
not avert; or, to avert which, becomes more in- 
jurious by the neceſſary means to be employed for 


that purpoſe, than is the neceſſity itſelf : human 


means may avert the want of ſeamen, and thoſe 
means are not ſo injurious as the endangering a tre: 


Government, and conſequently impreſſing become: 


not a matter of neceſſity. All pretended neceſſitj 
is the tyrant's plea; it would devour every thing, 
and afterwards juſtify itſelf, were it permitted to 


ſtalk uncontrouled. Cerberus would be no monſter, 
compared with it: inſtead of three, it would ſhev 
thirty thouſand heads, and each head ten time | 


more tremendous than thoſe of the monſter, hon 
fearfully ſoever they are deſcribed in fable. —As t. 
the other particular, That the Public ſeemet! 
entitled to the ſervice of this body of men;“ o. 
as he expreſſes it in p. 138, I think the Crow" 
e hath a right to command the ſervice of theſ 


people.“ Is the Crown and the Public one ard 9 
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| , 5 the ſame thing! Are they mutually entitled to the 
Name rights? Are they invariably in purſuit of 


one and the ſame intereſt, that he firſt beſtows 
this right on the Public, and then transfers it to 
the Crown 2 Or doth. he firſt diſpoſe of this im- 


4 Portant right to the Public to ſoften the violence 
and to appeaſe that Public for a moment, and 


afterwards to conjure it out of their hands by a 


trick of er- de- main, imperceptibly into thoſe of 
the Crown? After all, which of the wo has a 


right to command them; for, I preſume, he doth 


not mean that both ſhould have the right? and it 


might ſo happen again, becauſe it has ſo happened, 
that both the Public and the Crown might each 
4 ſtand in need of them at the ſame time. If ſuch 


ga right of commanding doth really exiſt, both 


4 cannot claim it; and how uſeful ſoever this body 


of men may be, they, no more than any other, 


cannot ſerve two maſters. And ſurely it is a bad 
4 3 for their being uſeful, to render their 


ſituation in life more diſtreſsful than that of any 
other order of men in the community ! But whence 
can the right be derived either to the Crown or 
to the Public to command the ſervice of this claſs 
of men, more than that of any other? Suppoſe 
them more uſeful, yet this doth not give either the 
1 rown or the Public a right to command them, to 
controul their ſervice, and to force them unwil- 
G 
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lingly to ſtand in their place, and to become an 
expiatory ſacrifice for the ſins, or the follies, of 
all the other claſſes and orders of men in the com- 
munity. When did theſe men make ſo abſurd a 
compact with the community? Were the commu- 
nity to be diſſolved, and another formed, would 
theſe men ſtipulate to become the victim in their 
ſtead, whenever the other orders of the community 
commanded them, without receiving what they 
judged a reaſonable compenſation ? Certainly not ; 
in point of liberty, they are upon an equality 


with the reſt; and be their utility greater or leſs, 


if wanted by the community, the community muſt 
purchaſe it of them, as it doth all other uſeful 
things which it wants, of thoſe who poſſeſs them, 
or as the individuals of a community do the one 
of the other. If this be not ſo, they are not on 
a footing with the other orders of the community: 
the other orders are their maſters, and theſe men 
their involuntary flaves.—It is moreover to be 
obſerved, that the term ſervice, which is here 
made uſe of, is a ſoftened term to expreſs what a 
ſailor has to perform, when on theſe occaſions he 


is ſent on board a ſhip of war. The ſame term is 


applied to the reaper who is hired into the peace- 
ful harveſt field, where there is no danger; as to 
the ſailor, who, at the times we are ſpeaking of, 
is, beſides the danger of the ſea, to encounter the 
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perils of battle; this conſideration. is a further 


® reaſon why his ſervice ought not to be commanded ; 
here is an acceſſion of peril of limb and life to 


hat is, 1 apprehend, his proper profeſſion. The 
Filor is generally and principally educated during 


| peaceful times ; he receives his education on board 
"of colliers and merchant-men ; the education he 


there receives is to work, not to fight, the ſhip. 


| To fight the ſhip 1s as much out of the line of 


his profeſſion, as it would be for a perſon who 


has been brought up an apothecary only, to 
practice ſurgery; he has received no inſtructions 


in this part of the duty; and, when compelled 
or impreſſed on board a man of war, he is engaged 


in a branch of buſineſs which is foreign to his 


profeſſion, and withal attended with an extra dan- 
ger and hazard of life and limb. Wherefore he 
ſnould be liable involuntarily to ſuffer theſe incon- 
veniences, while all other orders of men are ex- 
&mpt from them, and this, merely becauſe he is 
more uſeful, is a reaſoning I do not conceive it 
as much as to ſay, That becauſe he is ſo uſeful 
member of the community, he ſhall be thruſt 
"Forward into perils to which he has not been 
trained, that the leſs uſeful members thereof may 


be protected, and fleep in ſecurity. It muſt not 


be urged that he ſtands on a ſimilar footing 


# with the ſoldier. I muſt anticipate what might 


. 


| 
| 


44 A DISCOURSE ON THE 


otherwiſe be advanced on that ſubje&, by obſerv- 
ing, that, very unfortunately for the quiet and 
proſperity of mankind, armies are kept on foot 
and maintained in times of peace; nor need any 
conſiderable recruits but in time of war only; 
and then, the number of theſe is leſs in proportion 
to the peace eſtabliſhment. The ſoldier enliſts 
voluntarily ; and, whether in peace or war, he 


bargains for his ſervice, whether that be to lead 


him forth to face danger and death in the field of 
battle, or to conſume his youth and vigour in 
inactivity at home; whatever may be his fate, it 
is taken into the eſtimate when he enliſts; by his 
contract he receives a certain ſupport which he 
judges equivalent to all riſks, and on that conſi- 
deration prefers it to any other mode of life in his 
power. to attain, Whether or not he makes a 
good bargain for himſelf is no part of our conſi- 
deration; the contract he enters into is a vo- 
luntary act of his own; it is neceſſary he ſhould 
afterwards abide by it; and in this there is no in- 
jury or violence: all muſt abide by their contracts. 
No one, therefore, can plead that the impreſſed 
ſailor ſtands on the ſame footing with the ſoldier 
who enliſts.—But he tells us, p. 158, I think 
* the Crown hath a right to command the ſervice 
of theſe people, whenever the public ſafety 
< calleth for it. The ſame right that it hath to 
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Z 5 « require the perſonal ſervice of every man able 
4 to bear arms in caſe of a ſudden invaſion or 
formidable inſurrection.“ Perhaps it may have 

f the ſame right in the one caſe as in the other; for, 
I apprehend that even in the caſe of invaſion or 
Zinſurre&tion the Crown hath not ac the right of 
requiring the perſonal ſervice of every man able 
to bear arms: formerly indeed, under the feudal 
| yſten it might have had that right; the Crown 

; might have called forth the Barons, and the Barons 
their tenants and vaſſals, according to the nature 

; of ſuch tenures; but theſe having been aboliſhed, 
* right ceaſes. To what purpoſe doth the ſub- 

ject pay the immenſe load of taxes, duties, exciſe 

2 End cuſtoms,' heretofore unknown, but to be de- 
| © fended, and not to defend themſelves? To what 
end do they maintain a military force, at ſo great 
an expence, but to be excuſed bearing arms them- 

q 2 ſelves?. This the military undertakes for them, 
and receives a pay to protect them and to be al- 
ways in readineſs to do ſo, that the reſt of that 
I Public may become exempt from that ſervice. It 
4 4 18 altogether inconſiſtent to ſuppoſe that the Public 
1 5 furniſhes Government with ſuch extraordinary re- 
: ; venues, appropriates a part thereof to maintain a 
1 5 ſtanding army, and yet every individual, capable 
5 of bearing arms, ſhould on any occaſion be ſubject 
3 to ſervice, and to be commanded out after all this 
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to defend himſelf, or to do that duty which a mi- 
litary is paid for. When ſuch a right did exiſt, 
ſtanding armies were unknown: when ſtanding 
armies were eſtabliſhed, the right was aboliſhed. 
Moreover, ſince Foſter's time, a militia has taken 
place, and affords another reaſon why the Public 
is exempt from bearing arms; for, againſt ſuch 
invaſion was a militia eſtabliſhed to defend them : 
if not, what is the uſe of a militia which is under 
no conſtraint to quit the kingdom? To ſuch a 
militia, if it 1s to meet 1ts enemies any where, it 
muft be in the caſe of an invaſion, and none other; 
for I would not ſuſpect that Government would be 
ſo imprudent as to give cauſe to a formidable in- 
ſurrection. So that, upon the whole, the abolition 
of the feudal ſyſtem, the revenue which is now 
raiſed and paid into the hands of Government, the 
eſtabliſhment of a ſtanding army, and, ſince Fo, 
ter's time, the ſetting on foot a militia, are power- 
ful reaſons in ſupport of my opinion, That the 
Crown hath no longer the right to require per- 
ſonal ſervice of every man able to bear arms in 
any caſe whatever. But this is rather foreign 
to our preſent purpoſe, nor ſhould I have men- 
tioned it, had not Fofter ſtarted the ſubject, thereby 
to exemplify the right of impreſſing mariners ; when 
this was the caſe, it became neceſſary to give it a 
ſhort diſcuſſion and anſwer : and we now ſec how 
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well the former illuſtrates the latter. I proceed, 
i therefore, to à further inveſtigation of that paſſage. 
5 And ſuppoſing the right he would eſtabliſh to be 
good in both cafes, yet, there appears to me a 
great diſtinction in the terms he has employed, to 
command and to require. To command, is a term of 
the higheſt authority, and rather ſavours of deſ- 
potiſm; to require, is only aſting for the completion 
M or fulfilling of a duty or engagement ſuppoſed to 
be due. Under this view, why this deſpotic power 
| a over ſeamen, more than over all other claſſes of 
men? Let us lay aſide critical nicety in the uſe 
of terms, for I perceive this argument will not 
1 bear it; and let us ſuppoſe the term command em- 
ployed in both places: yet why are the caſes dif- 
ſimilar in which this command is to be obeyed ? 
f 9 Why is the ſailor ſubjected to it whenever the 
public ſafety calleth for it (and which may be 
I interpreted during the whole courſe of a war, for 
2 ſo of late years it hath been conſtrued); and all 
other orders of men, in the caſe only of a ſudden 
& invaſion or formidable inſurrection? If the ſailor 
4 1s to be thus commanded, ſhould not the particular 
Z occaſions on which he becomes liable to be impreſſed 
or impriſoned be accurately defined and ſpecified, 
and not left to be determined by ſo vague a phraſe 
as “ whenever the public ſafety calleth for it;“ 
ſince the power who has the right of interpreting 
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this phraſe, as the terms are ſo general, may in- 
terpret it after his own manner, make it applicable | L | y 
to almoſt any occaſion he pleaſes, and the ſailor 1 
live in continual alarm under the dread of an im- 
pending impreſs? If it be, anſwered, he is ſub- 3 
jected to all this becauſe he is moſt uſeful; and A 
therefore, on the firſt breaking out of a war, he 1s to Y 7 
be ſnapped up immediately to bear the brunt ; me- q 
thinks, this is but a poor encouragement to induce 
men to engage in that profeſſion; nor, under theſe | . 
diſadvantages, is it reaſonable to imagine any one 
ſhould follow it while there was to be found any 
other in the kingdom. But how a Rzght can be 
pleaded for treating them after this manner, I am 
at a loſs to apprehend; nor can I perceive. the 3 
juſtice of it, ſo long as there are any means left 
untried of commanding their voluntary ſervice, : 3 
*Till this is done, the conteſt between adminiſtra- Rk 
tion and theſe men, is this: Whether a ſufficient? q 
number of them ſhall be retained in peace, as well 3 | 
as in war; or, whether in war theſe men ſhall be ! 4 
illegally impreſſed, and forced into an involuntary 
ſervice, there to hazard life and limb, againſt then 
conſent. And no one can doubt whether this be,. 6 
or not, depriving them of a freedom which they 2 4 
are 1n common intitled to with the reſt of the! i 
members of the community ; and which nothing 


can thus deprive them of but real abſolute nece. 1 
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© ſity; and1 underſtand this neceſſity then only to be 
admitted when all other human means have been 
| deviſed, ahd have, on trial, proved ineffectual. 


Bor, aware that a like reaſoning would break 
9 through and deſtroy his argument, he has fenced 
it with a chevaux-de-frize; and ſays, p. 158, The 

« keeping up the ſame naval force in time of 
© < peace which will be abſolutely neceſſary for 
© « our ſecurity in time of war, would be an abſurd, 


e fruitleſs, and ruinous expence.” The practice 
W © of impreſſing 1s, however, full as ruinous to Civil 
e Liberty; without which, all beſide, in my opinion, 
mis not worth having, and of which no man ought 
he or can with juſtice be deprived in a free Govern- 


t ment, till he actually has, or at leaſt is ſtrongly 
; ſuſpected of having committed ſome act by which 


e. 
a. he legally forfeits it. Is there any thing criminal, 
nt: or even improper, in being a ſailor, that the loſs 


el 1 of liberty is thus annexed to thoſe of that pro- 
feſſion? To hear men argue in favour of impreſſing, 
we ſhould naturally be led to conclude that ſailors 


17 ä ee r 
5 . were common nuiſances, and the incorrigible vio- 
lators of the laws of their country, inſtead of being 
* 4 as uſeful and beneficial a claſs of men as any in it. 
ell But to ſuppoſe that, would be juſt as abſurd as it 


is to defend impreſſing, or to juſtify the practice by 
ſuch an argument as «. The keeping up the ſame 
H | 


/* 
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<« naval force in time of peace which will be abſotutely 
<«- neceſſary for our ſecurity in time of war.” Who 
ever dreamt of the ſame naval force to be kept up 
in peace as in war? The navy of England all 
ready prepared and manned for failing! No man 
in his ſenſes could think of it, nor even of retain- 
ing in time of peace the ſame number of ſailors 
only, as in time of war, Is there no moderation 
to be attended to; is there no mean between the 
two extremes ? Have we not land forces in time 
of peace; and is the number the ſame as in time 
of war? From a certain number retained in peace 
would ariſe this conveniency at leaſt, that, when 
an augmentation becomes neceſſary, the number 
wanted would be leſs, and theſe probably obtained 
without having recourſe to the unjuſtifiable prac- 
tice of - impreſſing : this, however, 1s certain, that 
in ſuch caſe this practice would not be ſo general 
and alarming. And if it be from this conſidera- 
tion that there is no neceſſity of impreſſing for the 
army, why ſhould not the ſame concluſion follow 
with reſpect to the navy? I am far from laying 
an unneceſſary burden on the Public: Gop knows 
we are very unequal to bear that which is every 
day accumulating, and which, for any thing hu- 
man reaſon can diſcover to the contrary, muſt 
ſooner or later throw every thing into confuſion. 


Impreſſing is deſtructive to Public Liberty, and, if 3 
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authorized, will become a dangerous precedent; 
retaining a neceſſary number of ſeamen in time of 


S peace, is ſaid to be too expenſive tor the Public to 
 bear:—What is to be done? Would it not be 


proper to begin at leaſt to think of leſſening the 
variety of unneceſſary burdens which from all 


quarters are caſt upon the public? 


In the ſame page he ſays, As for the mariner 


9 & himſelf, he, when taken into the ſervice of the 
1 “ Crown” (that 1s, impreſſed, if he would ſpeak 


his meaning) © only changeth maſters for a time: 


his ſervice and employment continue the very 
* ſame.” I have above demonſtrated this aſſertion 


| I to be falſe: his ſervice and employment continue 


not the very ſame, but very different, for the 
*Freaſons there alledged: and if they did, he is 


orced into the ſervice, and that is a full anſwer to 


2 every thing that can be advanced on that head. 


What would Foſter himſelf have thought of it, if 


1 Government had packed him up in a ſtage coach 


ZZ againſt his will, and ſent him down to an aſſize, 


. 
x - 


X through roads that would have endangered his life, 


to plead a cauſe for the Crown, at the uſual price 


ga trader would have paid him for the diſplaying 
1 of his abilities? I think he would have had inge- 
4 nuity enough to have found law and precedents in 
abundance to prove this inpreſing both arbitrary 
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and illegal: and yet, his caſe would not have been 
ſo hard as that of an impreſſed mariner, 


In page 159, he concludes what he has “ to ſay 
upon the foot of reaſon,” as he expreſſes him- 
ſelf, and public utility. I have examined the un- 
reaſonableneſs of his reaſon, and now proceed to 
attend him on the point of law; and this he opens 
in theſe words: © According to my preſent ap- 
„ prehenſion (and I have taken ſome pains to 
« inform myſelf) the right of impreſſing mariners 
« for the public ſervice is a prerogative inherent 
in the Crown, grounded upon common-law, and re- 
<<. copnized by many acts of parliament.” Whatever 
pains he may have taken, he has certainly begun 
at the wrong end, and might have ſaved himſelf 
much trouble if he had examined the ſtatute of 
the 2d Richard II. cap. 4. as it ſtands in the ori- 
ginal, inſtead of ſuffering himſelf to have been 
miſguided by the tranſlation. This ſtatute has 
been taken as the baſis, the authorizing precedent 
for whatever has been done by the Crown or the 
Legiſlature, which in any wiſe concerns impreſſing ; 
and yet, the ſtatute itſelf contains not a ſingle word 
relative to it, as I have already abundantly proved; 
ſo that dſigned artifice, or error, or both together 
have been the parent of all this miſchief. Hence 
has been deduced the notion, that this prerogative 
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4 + is inherent in the Crown, grounded upon common 
; b law, and recognized by many acts of parliament ; 
Mp while the original ſtatute, upon which the whole 
is founded, recognizes, nor mentions, nor ſo much 
as hints at a ſingle ſyllable of the matter. As to 
the other acts of parliament which he alludes to, 
I ſhall have occaſion to ſpeak of them in their 
proper place as they come in the courſe of his ar- 
W gument; where I ſhall make it appear, none of 
them do authorize the impreſſing of mariners, and 
3 1 ſome ot them do not relate at all to the ſubject. 


He ſays, « A general immemorial uſage not 


3B « inconſiſtent with any ſtatute, eſpecially if it be 
; E: the reſult of evident neceſſity and withal tendeth 
to the public ſafety, is, I apprehend, part of 
the common-law of England. If not, I am at 

E « a loſs to know what is common-law, in contra- 
W < diſtinction to ſtatute law. p. 159.” I under- 
ſtand this matter very differently, and that he 
ſhould have faid, A general immemorial uſage not 
repugnant to the fundamental principles of Civil 
Liberty, nor inconſiſtent with any ſtatute, If re- 
pugnant to the principles of Civil Liberty, let the 
ulage be as it may, it can be no law in a free 
Government. The uſage here alluded to is that 
of impreſſing, and all are ſecured from it on the 
principles of Civil Liberty, and by Magna Charta; 
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and there is no ſtatute, at leaſt that I know of, 
that authorizes the practice: and therefore it 1s 
illegal. If uſage renders a practice legal by com- 
mon- law, General Warrants would have been le- 
gal; nay, they had always been deemed legal, till 
a formal deciſion had, they were determined to be 
illegal; and whenever the legality of impreſſing 
mariners, on the tooting it at preſent ſtands, comes 
to be determined in a Court of Law, it muſt fall 
into the ſame predicament with General Warrants. 
He ſpeaks too of evident neceſſity : I have already 
explained myſelf on the futility of zecefity thus 
employed. There is no neceſſity in the caſe ; neceſ- 
fity alludes to ſomething unavoidable, inevitable; 
Government nor the Public need not to be reduced 
to this ſtate but by choice; and therefore ſuch a 
ſtate is evitable: if evitable, all neceſlity vaniſhes. 
If neceffity were to be admitted as a good plea, there 
is not any thing which might not as well be ſaid to 
be done as of neceſſity; and nece/ity would be trum- 
ped up on every occaſion to juſtify any meaſure of 
Government, It the people of England would have 
admitted the plea, Charles I. would as readily have 
employed it, and would have ſhewn them the ne- 
ceſſity he was under to levy ſhip- money without 
Parliament; and having made that neceſſity, ac- 
cording to his mode of reaſoning, appear evident, 
the legality ſhould have followed of conſequence. 
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A NuMBER of ſucceeding pages in his argument 
are blotted to prove, that, by precedent, Govern- 
ment had a right, in caſes of urgent neceſſity, to 
take ſhipping into its ſervice, and that commiſſions 
and mandatory warrants were iſſued from the ad- 
miralty empowering perſons to act in that behalf. 
As though there were no difference in the act of 
taking ſhipping for the ſervice, paying the owners 
the cuſtomary freight (a circumſtance, methinks, 
which every owner would be glad of, and which 
is ſo much coveted, and for which owners make 


© ſuch great intereſt at this time, and which is not 
co be obtained but by means of the beſt intereſt) ; 


and ſeizing on a man's perſon by force, and put- 
ting him on board a man of war! That cuſtom, 
however, is at an end; and it is to be lamented 
this practice did not ceaſe with it. Will it be 
urged, that when the ſhipping was impreſſed 
into the the ſervice, the ' maſters and mariners of 
ſuch veſſels were all impreſſed together; and 
therefore, according to the modern acceptation of 
that word, impreſſing is legal? Surely not! though 
Fofter would ſometimes ſeem to inſinuate as much. 
If the veſſel ſailed, though in the ſervice of Go- 
vernment, the maſter muſt neceſſarily go with it 
to take care of it for the owner, and the ſailors 
went with the maſter from whom they received 
their pay, and he his from the owner, and the 
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owner his money from Government. If theſe ma- 
riners were in one ſenſe in the Government ſervice, 
yet in another they were not; they were only the 
mariners of the tranſports that were taken into 
Government ſervice. In all this, where is the 
hardſhip to owner, maſter, or mariner? The owner 
got employment for his veſſel with good and ſure 
pay, the maſter and mariners the ſame in behalf 
of themſelves, without any uncommon riſk of life 
or limb to people of that profeſſion ; in ſhort, 
they were employed as they would wiſh to be, and 
on board their own ſhips ; ſo that, upon the whole, 
it was rather an emolument, than an injury, for 
them to be ſo engaged. And, I apprehend, every 


one mult diſcern there is a great diſtinction be- 


tween mariners ſo employed, and mariners who 
are impreſſed according to the now uſual meaning 
of that term.—But, after all, theſe are but admi- 
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ralty commiſſions and warrants, by virtue whereof 
theſe things were done; and theſe are founded on F 
no expreſs ſtatute, but grounded only on a ſup- 
poſed right in common law; and the proof of 1 


this reſts originally on certain words in the ſtatute 


of the 2d Richard II. cap. 4. which in no wile | 
relate to any ſuch matter. And ſuppoſing they | 
had ſuch a tendency, that would not be implying 
the preciſe meaning he would here annex to them, 
nor could they be interpreted into a formal and | 
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expreſs declaration of ſuch a Right; and at the 
moſt could only be conſidered as aq alluſion to ſuch 
a practice, leaving the Right without any proof as 
a foundation to reſt upon. How then ſtands Foſter's 
argument, and proof of the Right of the Crown to 
impreſs mariners ; and to what purpoſe were ſuch 
admiralty commiſſions and warrants here produced ? 
His views have been before explained ; conſiſtent 
with theſe views he was at all hazards to inveſt the 
crown with the right of impreſſing mariners this 
he could not effect from ſtatute law; he was there- 
mt fore to lead us to roam with him in the deſerts of 
common law; and for chart and compaſs we are 
to take with us theſe admiralty commiſſions and 
2 warrants. If we inveſtigate his argument, it ſtands 
thus: From theſe precedents of admiralty com- 
miſſions and warrants, he pretends, that the right 
of iſſuing them 1s veſted in the Crown by common 
law; and as this right 1s veſted in the Crown, 
therefore ſuch warrants and commiſſions muſt be 
legal, that is, zmpreſſing is legal. This is his logic, 
and it is of that vicious kind, which in the lan- 
c guage of logicians is denominated the Circle; it is 
ic a ſpecies of, or at leaſt borders upon the Petitio 
ö WR principir, it begs the queſton, by taking for granted 
the firſt propoſition of the ſyllogiſm, and then 

proves that propoſition by the ſame propoſition ex- 
preſſed only in other words. For example, to 
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prove the Right of the Crown to impreſs mariners, 
he takes it for granted that the commiſſions and 
warrants which he produces as precedents are legal, 
becauſe they were iſſued; if legal, the Crown hath 
a Right to iſſue ſuch commiſſions z if the Crown 
hath a Right to iſſue ſuch commiſſions, then ſuch 
commiſſions, and conſequently impreſſing, muſt be 
legal. And thus he argues round in a Circle, from 
commiſſions to the Right of the Crown, and from 
the Right of the Crown back again to commiſſions : 
moving round and round again, without gaining 
any ground, becauſe he proves nothing. For 
where doth he prove this firſt propoſition, that 
theſe commiſſions are legal? No where. But he 
ſuppoſes theſe commiſſions to have been legal, and 
thence argues to the Right of the Crown to iſſue 
them: now the legality of theſe commiſſions, and 
the Right of the Crown to iſſue them, are but one 
and the fame propoſition, differently expreſſed ; 
ſo that he doth nothing more in all this, than prove 
one propoſition by the ſame propoſition expreſſed 
in different words. And if this were good reaſon- 
ing to prove the Right of impreſſing, the ſame mode 
of logic would likewiſe extend to prove the legality 
of General Warrants, if we had not been pre- 
cluded from argument by a judicial deciſion there- 
on; for there are precedents enow of General 
Warrants, and therefore, according to this manner 
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of proving, the Crown was veſted by common 
law with the Right of iſſuing them; and as the 
Crown is veſted with this Right, therefore General 
Warrants mult be legal, It is however an evident 
declaration that he muſt be greatly diſtreſſed for 
proof who has recourſe to ſuch inſufficient means; 
and I perſuade myſelf it would be much eaſter to 
prove that thoſe who iſſued commiſſions and war- 
rants for impreſſing mariners did thereby endanger 
their heads, than it would be to prove they had 
any Right to iſſue ſuch commiſſions, 


I will however do Foſter the juſtice to ſay that he 
places the exertion of this Right of impreſſing ma- 
riners on the footing of wrgency and necefſity. By 
which, I preſume, he means, That this Right 
ought, or can only be properly exerciſed, when 
urgent and extreme neceſſity call for it. This is 
well, becauſe here is ſome protection and ſhield 
held forth between this prerogative Right, and the 
Liberty of the ſubject, to ſecure the latter againſt 
any capricious attack of the former. I therefore 


applaud his intention in this, that though he 1s 
contented to ſurrender to prerogative the Liberty 


of a part of the community, yet he will do this 
only occaſionally, and that too conditionally, I 
ſay I applaud the intention becauſe I believe it to 
be honeſt, but as for its efficacy that doth by no 
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means ſtrike me; for if we conſider the matter, 
we ſhall find that the advantages he propoſed by 
ſuch ſaving clauſe will be entirely fruſtrated and 
reduced to nothing. For I would aſk, who is to 
be judge of the emergency ? Government, Then 
Government may conſtrue what it pleaſes into 
emergency, and may exerciſe this Right uncon- 
trouled, not only in the caſe of an invaſion, but 
in every war, and during the whole time of war. 
Nor in ſaying this do ] take a greater latitude than 
what I am ſupported in by facts themſelves. In all 
our late wars, under the notion of this prerogative 
Right, and the power of exerting it in caſes of 
extreme neceſſity, we have ſeen preſs- gangs conſtantly 
and daily parading the ſtreets of the metropolis ; 
ſo that the whole time of war has, and of courſe 
in future will furniſh occaſion to exert this right as 
in caſe of extreme neceſſity. And, as through the 
unaccountable management of adminiſtration for 
half a century paſt we have been as much of that 
time engaged in war, as in peace; ſo ſhould we 
continue in the ſame courſe hereafter, the exerciſe 


of this Right will neceſſarily take place one half 


of the time that is to come; and that which is 
only admitted in times of urgency and extreme 
neceſſity, will become in a manner general and 
habitual. To aſk, where can the power of deter- 
mining what is, or is not emergency, be lodged, 
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but in the Crown? is, in my opinion, little to the 
purpoſe; for if that power can be placed in no 
hands but where it will be abuſed, and that too 
without redreſs; this, is to me, a good reaſon that 
there ought to be no ſuch power. 


In page 168, he acknowledges that he“ Knows 
& of no ſtatute now in force which directly and 
in exprels terms impowereth the Crown to preſs 
* mariners into the ſervice.” But why doth he ſay 
now in force? as though there had formerly been 
ſuch a ſtatute, and that he knew, or at leaft had 
ſome intimation of it. Was there ever ſuch a 
ſtatute ? and if there was, where are we to find it? 
If there was not, why this inſinuation as though 
there formerly had been ſuch a ſtatute, though no 
one has the leaſt reaſon to know, or believe any 
thing of the matter? Such addreſs can hardly be 
deemed candid, unleſs he had at the ſame time 
given us the ground for this inſinuation, becauſe 
it tends to warp and prepoſſeſs the judgment, 
ſecretly, though deſignedly to the fide of error; 


whatever might be his intention, it certainly 


ſmooths the way for his audience to give a more 


favourable reception to the doctrine he means to 


eſtabliſh in the ſucceeding words: © And admit- 
ting the prerogative is grounded on immemorial 
« uſage, I know of no neceſſity for any ſuch 
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« ſtatute, For let it be remembered that a prero- 
e oative grounded upon general immemorial uſage, 
© not inconſiſtent with any ſtatute, nor repugnant 
4 to public utility, is as much part of the law of 
« England as ſtatute law,” Prerogative right 1s 
merely a traditional right, and in many inſtances, 
when it comes to be examined into is very obſcure. 
Some of thele rights have been handed down to us 
through very dark ages, and in a very confuſed 
manner, as every thing muſt be, which depends 
ſo much on oral tradition, which could not fix 
with any preciſion the nature and extent of ſuch 
rights; and where, as in the fables of the heathen 
deities, ſome impute one attribute to them, and 


ſome another. No doubt, in caſes where the law 
was ſilent, prerogative in days of yore, in very 


ancient times, was admitted for conveniency, and 
was founded on ſome good and rational cauſe ; but 
a change in times, in circumſtances, in manners, 
in the nature of the government, and a thouſand 


other things might render it neceſſary that ſuch 


prerogative ſhould ceaſe in a variety of inſtances. 
A cauſe founded formerly on reaſon might have 
made it a prerogative of the Crown to diſpoſe of 
all peers and peereſſes in marriage; but when the 


reaſon no longer ſubſiſted, the prerogative ſhould 
ceaſe likewiſe. However, as to the article prero- 
gative, we may reſt ealy about it; there can be 
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no prerogative to do wrong ; the Crown can have 
no prerogative to do injury: prerogative having 
been granted for the benefit of the people, when 
otherwiſe directed it ceaſes to be prerogative, and 
becoming injury and oppreſſion is deſpoiled of all 
protection. Aware of ſuch reaſoning, and ap- 
prized of the futility of a prerogative merely 
capricious, attended with no public advantage, 
but perhaps injury, Foſter cautiouſly combines 
with the prerogative right of impreſſing, the public 
utility to be derived from it; and without which 
indeed prerogative ceaſes to be ſo. But it may be 
obſerved, the public utility which is derived from 
impreſſing is merely temporary; and the evil re- 
ſulting from 1t is perpetual. A preſent occaſion 
is anſwered, and a preſent conveniency obtained by 
impreſſing , be it ſo, but at the ſame time a dagger 
is uplitted againſt, (I will not harſhly ſay, plunged 
into) the Civil Liberty of the ſubject. Here is an 
alarming precedent to encourage prerogative to 
ſtalk over other fields of Liberty uncontrouled ; 
and though it might, and no doubt would be re- 
preſſed in the attempt, yet why ſhould we riſk the 
trial? why not give it an early diſcouragement, and 
thereby remove the leaſt ſhadow of precedent ? 
But the utility itſelf is far from being obvious to 
me, when I come to make the eſtimate ; for that 
can never upon the whole be really beneficial which 
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is attended with greater inconveniency in the ob- 
taining it, than the benefit reſulting from it amounts 
to. The merchant who receives a thouſand pounds 
for merchandize ſold, does not account this ſum 
clear gain, nor conſider any part of it as ſuch till 
he knows the prime coſt, and has deducted it; 
if charged to him at eight hundred pounds, and 
he diſpoſes of them for a thouſand, here is two 
hundred pounds profit upon them; but if they 
ſtand him in twelve hundred, and he can diſpoſe 
of them for no more than eight hundred, he is 
then four hundred pounds loſer by them. Such an 
eſtimate ſhould we make in the caſe of impreſſing ; 
the public utility to be derived from it, is to be 
fairly valued and ſet down on the one hand; and 
on the other is to be juſtly eſtimated the injury 
done to the public by this violation of Liberty, 
and the further danger from precedent it may be 
attended with; when theſe are properly ſtated, and 
brought to account, and we come to deduct the 
latter from the former, or the former from the lat- 
ter as it may happen to become neceſſary ; per- 
haps, inſtead of finding all this. public utility to 
be clear gain, we may diſcover ourſelves to be great 
loſers upon the balance, and ſhall have reaſon to 
complain of having ſo injudiciouſly engaged in an 
article of traffice not more flattering, than it proves 
deluſive. And, as above, in ſpeaking of neceſſity, 


| 


IMPRESSING OF MARINERS. 65 
I obſerved that could not take place *rill all 


other means had been found inadequate ; ſo here 


I repeat it, that every other mode of obtaining 


mariners ſhould be tried to aboliſh the pract- 


ice of impreſſing, by a ſubſtitute more legal, 
and equally effectual. Recourſe to ſuch ſhould 
be had, I ſay, if we regard our Liberty in pre- 
ference to our treaſures; if not, we muſt ſub- 
mit to loſe the former, in order to retain the lat- 
ter; but if we are animated with a due ſenſe of 
its worth, the two can hardly be ſuppoſed to ad- 
mit of a competition; and we may learn to rate 
both by this eſtimation, That if we retain our 
treaſures and loſe our Liberty, thoſe treaſures re- 
tained will never be able to re-purchaſe that Li- 


berty we have loſt ; if hat is ever to be retrieved, 


another price 1s to be paid for it ; the purchaſe 
hath not been judged too dear though at the ex- 


pence of much blood, which has flowed in ſtreams 


for that purpoſe ; and even life itſelf has been 
gloriouſly laid down to recover it, though in- 
effectually.—But let us not ſuffer ourſelves to 
be amuſed in a matter of ſo much importance 
as that of impreſſing, with the idle conceit that this 
is a prerogative, and founded in common law. 
This right is to be found no where beſide; and 
thoſe who are deſirous of eſtabliſhing it, refer us 
to this dark receſs, well knowing that in the heap 
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of matter which lies here in obſcure confuſion no- 
thing can poſſibly be decided either way. Where 
doth it appear that impr eſſing mariners is a prero- 
gative Right by common law? I know of no ſuch 
Right; Foſter himſelf produces no proof of it; and 
inſtead of proof, pretends to ſatisfy us with an idle 
ſuppoſition. Had we even ſome glimpſe of it in 
common law, even that would not avail him. I 
muſt confeſs I have not that ſacred veneration for 
common law which lawyers entertain for it. What 
is this common law, but a lex non ſcripta, the ſup- 
poſed uſages and cuſtoms of the land, before laws 
were committed to writing. Where ſhall we meet 
with them, but in the compilations of a few authors 
on that ſubject ; and if they are miſtaken in their 
traditional accounts of it, to what ſhall we have re- 
courſe to rectify their miſtakes ; to what original 
ſhall we apply to detect error, and to eſtabliſh truth; 
to what ſtandard ſhall we recur to clear up our 
doubts ; to retrieve this common law ; and to en- 
able us to embrace it anew, by reſtoring it to its 
original purity ? There was a time then when com- 
mon law ſtood on the footing of oral tradition; 
and what abuſes might have crept into it under 
that diſadvantageous ſtate is not ealy to be diſco- 
vered. After this, authors began to commit to 
writing the ſubſtance of this law; but this was 
done only by priyate individuals, and without the 
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ſanction of civil authority; and how much intereſt, 
or power, or both, might influence the authors of 
ſuch compilations, is not eaſily to be determined; 
ſo that what common law originally was, and now 
ought to be, ſeems to be a matter of very great un- 
certainty, and therefore not to be depended upon 
in caſes of high importance, any further than it is 
founded upon ſolid and ſubſtantial reaſon. And did 
it give countenance, as it doth not that I know of, 
to impreſſing ; yet we ought not to truſt the right 
of violating our Liberties to ſuch an uncertainty. 
Foſter himſelf only ſuppoſes, for he no where proves, 
that the right of impreſſing mariners is a prerogative 
of the Crown there veſted by common law : and 
though his, or any man's ſupps/ition, would not have 
the leaſt weight with mein the deciſion of a caſe 
of this conſequence ; yet I will examine into the 
grounds of this ſuppoſition as a matter of curioſity, 
not of importance, 


THe principal grounds of this ſuppoſition reſt 
upon another ſuppoſition ; for he ſuppoſes the ſta- 
tute of Richard II. of which we have already diſ- 
courſed ſo much, recognizes ſuch a right; and it 
has been, I preſume, ſufficiently proved that this 
ſtatute contains not a word relative to the ſubject. 
Another prop to this prerogative right is taken 
from admiralty commiſſions, warrants, &c. and if 
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theſe did authorize thoſe to whom they were di- 
rected to impreſs mariners in the ſenſe in which that 
word is now employed; it ſtill remains to be proved 
by what right they were iſſued. I will preſently 
examine one or two of the firſt of theſe commiſſions, 
and which ſhould ſtand as a rule with reſpect to the 
power of ſuch commiſſions to the reſt, and I think 
it may be very much doubted, from the terms em- 
ployed, that they extended to take mariners by force 
into the ſervice. But I muſt firſt obſerve that when 
a prerogative right is pleaded, it is to be underſtood 
that ſuch right is no novel right; and I would be 
glad to be informed how many years, or ages, are 
neceſſary to eſtabliſh and make good and valid ſuch 
a prerogative right. Foſter above, ſpeaks of imme- 


morial uſage ; immemorial uſage is that which ex- 


tends beyond all memory, and which is thrown ſo 
far backward into ancient time that its origin can- 
not be traced. Now it is highly probable that in 
ſuch ancient time mpreſſins mariners was not in 
practice, or even ſo much as known. It appears 


trom a variety of circumſtances that impreſing ma- 


riners was not in practice ſo late as the reign of 
Richard li. for by the ſtatute of the 2d Richard II. 


c. 4. mariners employed in the King's ſervice re- 


ceived their wages in advance; now as their wages 
was as great, and the mode of paying them better 
than they could meet with in the merchant's. ſer- 
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vice; as theſe voyages were very ſhort, their prin- 
cipal buſineſs being nothing more than to tranſport 
the troops into France, with very little danger of 
ſea engagements; as they ſuffered nothing from 
change of climate, and were not kept out at ſea, as 
at preſent in long and hazardous voyages; and as 
on their return they were generally diſmiſſed: theſe, 
I fay, and other the like conſiderations are ſufficient 
inducements to lead us to think that Government 
was not at this time under the diſagreeable neceſſity 
of impreſſing z or that mariners retuſed voluntarily 
to enter into the ſervice. As to the commiſſions, 
and warrants iſſued by Government about this time, 
and before, they ſeem to imply nothing raore than 
to give a power to the officers to whom they are di- 
reed to admit ſuch a number of mariners as in ſuch 
commiſſion is ſpecified, into the ſervice ; as with- 
out ſuch warrant they could not have been juſti- 
fied in ſo doing, and the expence would probably 
without ſuch indemnification have fallen upon them- 
ſelves as acting without authority. The firſt com- 
miſſion referred to by Feſter is in the 29th Edward 
III. and the words ſeem evidently to intimate that 
this commiſſion is iſſued, not becauſe mariners enow 
would not voluntarily enter; nor yet for the pur- 
pole of ſeizing upon and carrying away by force all 
they could meet with (for the number ſpecified in 
the commiſſion is limited to thirty-ſix) ; nor yet 
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doth it authorize any violence to be uſed in obtain- 
ing ſuch mariners; but on the contrary it empowers 
only the officer to whom it was directed to take and | 
admit of thirty-fix mariners on board his ſhip, and 
to make choice of and ſelect them from the mari- 
ners to be found within ſuch a diſtrict, and to retain 
them as the moſt expert in order to proceed with 
them on an expedition in which the Prince of Wales 
was going to Gaſcony, The words made uſe of in 
the commiſſion are eligendum et capiendum, the firſt 
doth imply choice, nor is any intimation given that 
force ſhould be employed in making it; the other, 
which 1s the harſher word of the two in appearance, 
implies to take, and when joined in conſtruction with 
the former, to take or admit. So that the words of 
the commiſſion ſeem to imply nothing more than 
to empower thoſe to whom it was directed to make 
choice of thirty-ſix mariners who were molt expert, 
and to admit them into the ſervice. Nor was it any 
thing more than reaſonable, even ſetting afide re- 
ſpect, and public ut:lity, that Government which 
paid the full price of wages and withal paid before- 
hand, and thereby rendered its terms more eligible 
than thoſe of the merchants, ſhould have the choice 
of the belt mariners to ſerve voluntarily, in prefer- 
ence to the latter.—In the next commiſſion cited 
by Faſter dated the iſt Richard II. for eligendum is 
ſubſtituted arreſtandum; but the prerogative power, 
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I preſume, was not changed in this reign from what 
4t was in the former ; and if the words ad eligendum 
determine the extent of the prerogative power in 
this caſe, then ad arreſtandum ſhould be ſuppoſed to 
imply no greater power than ad elizendum, unleſs it 
be admitted that in this latter reign Government 
had made ſome advance towards increaſing this pre- 
rogative power artfully and illegally. If arreſtan- 
dum here implies what is uſually underſtood by the 
words 1 arreſt, that is, to ſeize a man by order or 
mandate of court and reſtrain his perſon; then Go- 
vernment had already ſtretched the prerogative ; if 
it means no more than to bargain with or hire, then 
the prerogative 15 not ſtretched, and the people's 
rights are not invaded by this commiſſion. It is a 
word of no language but that of the law; there is 
no ſuch Latin verb as arreſt, it was formed by law- 
yers from the French verb arreſter, which has already 
been enlarged upon; its meaning is 7% hire or to 
bargain for ſervice, and becauſe when men or things 
were lo diſpoſed of, they were hindered, ſtopped, ſtayed, 
or reſtrained from going into other hands, it there- 
fore, though more remotely bears thoſe ſignificati- 
ons likewiſe. The word can properly have no 
meaning but what it derives from its original in 
the French, and if we underſtand it in this ſenſe, 
then this commiſſion only empowers thoſe to whom 
it is directed to bargain with, and take into the ſervice 
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ſixty able mariners; and this appears to me to be 
the true meaning of the words arreſtandum et capien- 
dum in this commiſſion. But the introducing a new 
term in this and ſucceeding commiſſions, and withal 
perhaps varying the implication of that term from 
time to time, were ready means to facilitate the in- 
creaſe of the prerogative power; and as we find the 
terms in ſucceeding commiſſions ſtill varying and 
increaſing in number, and thereby accumulating 
ſtrength in every ſtage down to modern times; it 
is not to be wondered at that the prerogative by 
ſuch conſtant and gradual advances ſhould at laſt 
arrive at a claim of that enormous power with 
which it pretends at this day to be legally inveſted. 
The firſt commiſſion iſſued, is the only juſt rule 
whereby to fix the power of that prerogative, eſpe- 
cially when the terms expreſſive of that power vary 
in ſucceeding commiſſions. Theſe commiſſions 
might eaſily vary in the terms, and in the power 
given by thoſe terms, and yet the people of England 
be altogether unacquainted with thoſe circum- 
ſtances. For ſuch commiſſions are but ſecret tranſ- 


actions with reſpect to the public; they come into 
the hands of a few people only, thoſe who iſſue 
them, and thoſe to whom they are directed for the 
execution, neither of whom are to be ſuſpected of 
revealing the ſecret even in caſe they obſerved the 
alteration, As to the public eye, that was eaſily 
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_ eluded becauſe it rarely or never beheld them; and 


therefore thoſe who iſſued them might make them 
as different in form and power as they pleaſed, and 
all this unobſerved by the public. Can it be rea- 
ſonable to imagine then, that the Public ſhall be 
ouſted of their liberties on the ſtrength of theſe in- 
novations, and by the authority of fuch clandeſtine 
precedents! Even in tranſactions that are of pub- 
lic notoriety it is not always poſlible to reſtrain the 
incroaching power of the Crown which is but too 
frequently attempting to gain ground on the Li- 
berties of the People by every artifice, and even by 
the influence it attains over the Legiſlature itſelf, 
There appears to me a notable inſtance of this in 
the reign of the all- aſſuming Elizabeth ; ſhe was de- 
firous of bringing mariners in the ſervice under the 
like reſtrictions with the military; to this end Le- 
giſlature was prevailed upon to pals an act of the 
5th Eliz. c. 5. $ 27, by which the ſtatute of the 
18th Henry VI. c. 19, ordained againſt ſoldiers, is 
made to extend againſt mariners and gunners. My 
complaint againſt this act is, the artifice therein em- 
ployed to impoſe on the people. If the act had been 


reaſonable, juſt, or neceſſary, why not candidly ſet 


forth the reaſons why it was ſo, and not inſidiouſly 

endeavour to conceal ſo much certain loſs of Liberty 

by putting it on the footing of a doubt whether or 

not any Liberty whatever was ſacrificed by this act? 
| L 
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for the preamble ſtands thus: And where doubt 
ce hath heretofore been whether the ſtatute in 18 
« Henry VI. heretofore made againſt ſoldiers re- 
ce tained, &c. did or ought to extend to mariners 


<« and gunners ſerving on the ſeas.” Now who- 


ever examines this ſtatute alluded to of Henry VI. 
muſt ſee there is not a word in it which can be in- 
terpreted to extend to mariners ; nay it is paſt all 
doubt that this ſtatute could not poſſibly be made 
to extend to them ; therefore, it was a mean artifice 
and far below the dignity of Legiſlature, as well as 
of the Crown by whoſe influence it was enacted, to 
make uſe of ſuch a pretence to abridge the Liberty 
of the ſubje&.—If ſuch open and avowed practices 
cannot be reſtrained at all times, it is unreaſonable 
to expect thoſe which are carried on in ſecret, and 
are never laid open to public obſervation, ſhould 
be fruſtrated ; but it is ſtill more unreaſonable to 
ſuppoſe that ſuch incroachments on the Liberty of 
the People as might be foiſted into theſe commiſſi- 
ons from time to time, and which by reaſon of their 
privacy were little liable to be obſerved and detected, 
ſhould have the leaſt claim to ſtand as precedents of 


the prerogative of the Crown to the trampling down 
of Public Liberty. 


S ue are theſe commiſſions which Fofter would 
force upon us as precedents of this prerogative 
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right to zmpreſs mariners; and which almoſt from the 
firſt inſtance to the laſt have been gradually raiſing 
a mighty power out of nothing, and if permitted to 
increaſe in the future as it hath for the paſt, there 
will not be probably during the next century a man 
in the whole kingdom who will not be deemed lia- 
ble to be taken up, and clapped on board a man of 
war under this pretence of prerogative whenever 
the inauſpicious frowns of Government ſhall be 
directed towards him. Foſter himſelf acknowledges, 
that he knows of no ſtatute now in force, which 
directly and in expreſs terms empoweretn the 
«© Crown to zmpreſs mariners into the ſervice ;” and 
ſhall an ideal prerogative trumped up out of no- 
thing be impowered not only to zmpreſs mariners, 
but mariners who are burghers as many of them are 
upon the ſea coaſts, carry them out of the realm, 
and defraud them of an unalienable right of 
voting for their repreſentatives in Parliament ? 
The later commiſſions impower the taking up of 
all mariners without diſtinction ; and I believe it 
has become a practice of late years to offer rewards 
for the diſcovery of mariners who conceal them- 
ſelves, in the ſame manner as for highwaymen and 


houſebreakers, and murtherers. A mariner then 
who is at the ſame time a burgher, or a free-man, or 
has otherwiſe a right in electing a member to ſerve 
in Parliament, though he has committed no offence 
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apainſt the laws, has a price ſet for his diſcovery ; 
and is to be deprived of this right of electing, be- 
cauſe he is a mariner; and becauſe he is a very uſe- 
ful member of the community, he is to be diveſted 
of the moſt eſſential and important right belonging 


to the members of that community ! and this is to 


be effected by a pretended precedent of prerogative, 
when it migtit be much queſtioned if the whole Le- 
giſlature have the power of deſtroying his right, or 
even to reſtrain him from the uſe of it, being a right 
founded in the Conſtitution itſelf. Prerogative by 
aſſuming this power, affects the rights and liberties 
of every man in the whole kingdom ; it interferes, 
where it has no right fo to do, in the election of 
Members to ſerve in * Parliament; may remove 


* I have been informed, that in the reign of King William, at 
an election for members to ſerve in Parliament for the borough of 
Alborough in Suffolk, in which the miniſtry intereſted themſelves 
very warmly, and perceiving the election would not turn out in 


their favour, they ſent privately a preis-gang who landed at Ald- 


borough before the day of election, who ſeizing and carrying off 
with them a number of mariners who were electors, left a majority 
on the part of miniſtry, who, by this ſtratagem founded on this 
right of prerogative, gained their election. I do not affirm the 
truth of the above relation, though I have no reaſon to diſbelieve it; 
I only give it as reported to me: but whether real or fictitious, 
ſuch an expedient might eaſily be practiced under colour of this 


prerogative ;z and in times of venal and corrupt parliaments, when 


miniſtry have a majority in the Houſe to ſupport them in any mea- 
ſures ; theſe, with other the like enormities would find no redreſs 


there; and thus, an unconſtitutional power of the Crown would 


be ſeeurely employed in annihilating the rights and liberties of the 
pe ople. 


IMPRESSING OF MARINERS. 77 


or carry off part of the electors at pleaſure, and 
wound the Conſtitution in its very vitals. And by 
offering rewards for the diſcovery of ſuch ot them 
as conceal themſelves, as is done tor maletactors, 
it thereby caſts a reflection on the character of ſuch 
men; and though innocent, conſiders them as in- 
famous, and tends to render them obnoxious in the 
eye of the world ; and, I humbly conceive, is a 


mode of proceeding with them altogether unjuſti- 
flable. 


Havins thus diſmifled theſe commiſſions, war- 
rants, &c. I come now to conſider in courſe what 
he has advanced concerning the ſtatutes tor impreſſing 
mariners, The firſt he treats of is the 2d Richard 
II. c. 4. touching which I have already diſcourſed 
at large, ſo that I can only repeat what I have be- 
tore {aid on this ſtatute. Foſter's words, p. 169, are 
theſe : © The firſt ſtatute I have met with is that 
of the 2d. Richard II. c. 4. It is an act againſt 
* mariners deſerting the ſervice, not to be met with 
in the later editions of the ſtatutes at large, which 
gives us only the title of this act, with a note that 
«it is altered by the 18th Henry VI. and 5th 
« Eliz.?—<. It is however ſtill in force, and as ſuch 
« 18 inſerted by Raſtal in his abridgement under 
„the title mariner No. I.—I will give you the 
*© words of the act as far as concerns this point, as 
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« find it in an edition of the ſtatutes at large end- 
e ing with the laſt year of Henry VII.” He then 
proceeds to give us the words of the ſtatute. And 
from what he here ſays, and from the words of the 
ſtatute which he ſubjoins in the very words of the 
Engliſh tranſlation as given in Pickering's edition 
of the ſtatutes, it is evident he is guided in all he ſays 
by the tranſlation of the ſtatute, and probably never 
once referred himſelf to the original French. In 
the 11th page of this diſcourſe I have tranſcribed 
the original words from Pictering's edition, and in 
the 10th, thoſe of the Engliſh tranſlation, to which 
| reter the reader. The whole matter turns upon 
theſe words areſtuz & retenuz in the original, which 


in the tranſlation are rendered by arreſted and re- 


tained, as though the words implied taken by force, 
impreſſed, and detained againſt their wills, But the 
words of the original have no ſuch implication here, 
but rather the reverſe ; and mean ſuch mariners as 
were bargained with or hired, and retained in the ſer- 
vice. Areſtuz which 1s rendered by arreſted, joined 
in conſtruction with its expletive retenuz as ap- 
plied in the preſent caſe implies merely bargained 
with or hired. In ſpeaking of ſervants, houſes, in 
ſhort of any perſon or thing, let to ſervice or uſe, 
if it ſhould be ſaid of them that they were areſtuz 
& retenuz every one would underſtand without the 
leaſt doubt that thoſe words to all intents and pur- 
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poſes did expreſs and fully implied, that the per- 
ſons or things. of which they were ſpoken were 
bargained with or for, or hired and retained, that is, 
held or detained in ſervice by means of ſuch bar- 
gaining or hiring, and from going into or being en- 
gaged in the ſervice of any other perſon ; and as 
this 1s their meaning when applied to ſuch perſons 
and things, it would be unreaſonable to queſtion 
their bearing the ſame import when applied to ma- 
riners. And whoever will conſider this ſtat ute 
with attention muſt perceive that the ſenſe and even 
the juſtice and equity of the ſtatute do demand this 
interpretation ot the words. It is a ſtatute againſt 
* mariners retained to ſerve the King on the ſea, 
* which do depart without licenſe” as the title 
expreſſes it. Such retained mariners, as the ſtatute 
declares, received their wages beforehand for the 
voyage, or in the words of the ſtatute, “and there- 
of have received their wages pertaining;“ and 
the complaint againſt them is, that after receiving 
their wages they “ do flee out of the ſaid ſervice 
without licence of the admirals, &c.” and the pe- 
nalty of ſuch of them as in future ſhall be guilty of 
the like, as enacted by this ſtatute, 1s thus expreſſed : 
„ it is ordained and ſtabliſhed, That all thoſe r1a- 
* riners which from henceforth ſhall do in ſuch 
“ manner, and that truly found and proved before 
« the admiral, or his lieutenant, ſhall be holden to 
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reſtore to our ſaid Sovereign Lord the King the 
double of that they have taken for their wages ; 
and nevertheleſs ſhall have one year's impriſon- 
« ment, without being delivered by mainprize, 
« bail, or any other way.” Can it be ſuppoſed 
that impreſſed men hauled away by force and con- 
ſtraint, and clapped on board a man of war unwil- 
lingly, ſhould have their wages paid them in ad- 
vance ? Where would be the equity of the ſtatute 
in condemning ſuch men in the penalty of double 
the wages received, with the grievous addition of 
one year's certain impriſonment. Impreſſing, pre- 


$$ © 9 


ſuppoſes on one part a great want of mariners, on 


the other a great ſcarcity of them ; and the prac- 
tice of deſertion was become ſo general as to ſtand 
in need of this ſtatute to remedy the evil : now 
confining ſuch deſerting mariners for a year in cer- 
tain impriſonment as their number was great, could 
only render the ſcarcity ſtill greater; and thus 
would have counteracted the benefit derived from 
impreſſing. Nor indeed doth this ſtatute ſeem in any 
wile calculated, in the caſe we are ſuppoſing, to 
remedy the evil; for if we are to conſider theſe 
mariners as impreſſed men, they had two very pow- 
erful motives to induce them to deſert, the one, an 
averſion to the ſervice, and without which they had 
not been impreſſed; and the other, their wages re- 
ceived beforehand, and in their pockets : theſe two 


8 
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ſtrong inducements acting forcibly in conjunction, = 
would operate on their minds in favour of deſertion 1 


to the contemning of the penalties of the ſtatute, 4% 
which at moſt were puniſhments at a diſtance, and 4 | 
therefore appeared the ſmaller; and they might Þ 
be inclined to make them appear ſtill leſs by the "34 
hope of not being apprehended. Men in this fitu- 4 ; 
ation were then ſtill likely to deſert notwithſtanding | q 
the penalties of the ſtatute ; and if fo, then the ſta- + 4 | 
tute was ineffectual to prevent it. The ſtatute like- wo 


wiſe enacts that like puniſhment ſhall be made 
of ſerjeants of arms, maſters of ſhips, and all 
* other, that ſhall be attainted, by enquiry before 
ce the admiral, or his lieutenant aforeſaid, that they 
„ have any thing taken of the faid mariners for to 
« ſuffer them to go at large out of the ſaid ſervice, 
e after that they be arreſted for the ſame ſervice.” 
This part of the ſtatute muſt lead us ſtrongly to 
ſuſpect that the mariners here ſpoken of were not 
impreſſed men, nor does the act conſider them ſo much 
in the light of deſerters, as of perſons guilty of a 
fraud; they did not ſo much flee away with a view 
of deſerting the ſervice, as to carry off the money ; 
their principal object was to carry off the money, 
the leaving the ſervice was only an effect or conſe- 
quence of the other. And it is hardly poſſible to 
conceive that impreſſed men, which implies a great 
want of hands, ſhould be connived at on any con- 
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ſideration by their officers to deſert in ſuch a time 
of want, and not only to deſert, but that too in great 
numbers. If deſertion were the principal crime 
ſtigmatized by the act, and not the fraud, it is 
ſtrange that theſe officers who had not deſerted, 
and had only acted fraudulently in conniving at the 
fraud, ſhould be liable to the ſame penalties with 
thoſe who had committed a fraud, and deſerted 
at the ſame time. There were two penalties enacted 
againſt the mariners who fled ; the one, was to pay 
double the wages they had received, and this pro- 
bably reſpected their running off with the wages 
paid in advance; the other, was a year's certain im- 
priſonment, and this was annexed to the flight after 
voluntary bargain made; but conditionally ; for if 
he had made a voluntary bargain, yet if he had not 
received his wages in advance, although he fled 
he was not ſubjected to any penalty by this act. 
How then can the act be ſuppoſed to regard im- 
preſſed men? And could it be ſuppoſed to regard 
impreſſed men, there is neither reaſon, nor equity, 
nor mercy in the ſtatute, It is unjuſt enough to 
impreſs a man into a ſervice he would avoid; but 
it is cruelty combined with injuſtice to puniſh him 
with ſeverity for emancipating himſelf from it 
eſpecially when he had been guilty of no crime 
which deprived him of his liberty, or which, of 
reaſon ſubjected him to it. Now if this ſtatute doth 
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in any manner whatever regard, concern, or treat 
of impreſſed mariners, as hath been injudiciouſly 
ſuppoſed, then it is certain that impreſſed mariners 
are ſubject to the penalties of this ſtatute ; and yet 
it is moſt certain and evident beyond all contra- 
diction that mariners who had not received their 
wages in advance, were not liable to the penaltics 
of this ſtatute. Is it not then clear to a demon- 
ſt ration, that this ſtatute is not ſpeaking of im- 
preſſed mariners ; unleſs it is preſumed that im- 
preſſed mariners received their wages beforehand ? 
To ſuppoſe this, is out of the queſtion; and it 
would be loſt time here to refute ſuch a ſtrange 


notion after what has already been advanced on 
that ſubject. 


Wr have taken a view of the difficulties under 
which the ſtatute labours by this wrong conſtruc- 
tion of the words areſtuꝝ & retenuz : but however 
great they may be, and with whatever inconſiſt- 
encies the ſtatute may be attended under ſuch a 
repreſentation, they will be all removed, they 
will vaniſh and diſappear, and the ſtatute become 
at one and the ſame inſtant reaſonable, conſiſtent 
and equitable, if inſtead of rendering the word 
areſtuz, by arreſted, we ſhould adopt that which I 
have offered, and which I preſume doth include 
and impart its only true and proper ſignification 
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in that place. To determine this point we need 
only take a review of ſuch parts of the ſtatute as 
before-mentioned are liable to objections under 
that conſtruction, and then to examine them with 
reference to the other which ought, as I conceive, 
to be adopted : and if the reader will indulge me, 
I will recapitulate them 1n the order they are above 
delivered. I confeſs myſelf to be concerned at be- 
ing under the neceſſity of going over the old ground 
ſo often, and by ſuch frequent repetitions to in- 
trude on the patience of the public, to the diſtreſs 
of my own. The importance of the ſubje& which 
requires that I ſhould rather be explicitand full, than 
to omit anyſthing that is material; and the propoſed 
method of anſwering Feſter's argument, render 
it however unavoidable, and, I hope, will plead 
my excuſe not only for thoſe that are paſt, but 
for ſuch as will neceſſarily obtrude themſelves be- 
tore I can conclude my anſwer to his argument. 
To begin with the preamble of the ſtatute : If the 
mariners there deſcribed were arreſted and retained, 
and the word arreſted be ſynonymous to what we at 
this time underſtand by impreſſed, it ſeems highly 
unreaſonable to imagine that they ſhould be en- 
truſted with their wages in advance ; as ſuch wages 
could be but a further inducement to incite them 
to eſcape, to which, without ſuch inducement, they 
were naturally inclined, But if they were bargained 
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with, or hired, and thereby voluntarily retained in 
the ſervice, there could be no impropriety accord- 
ing to the cuſtom * of thoſe times in entruſting them 
with their wages in advance; and therefore what 
ſeems improper and indeed inconſiſtent under the 
former conſtruction, appears altogether proper, 
regular and feaſable under the latter The mariner 
who fled with his wages was ſubject by this ſtatute 
to two penalties, a year's certain impriſonment and 
to reſtore double the wages received, If the ſtatute 
ſpeaks of an impreſſed mariner, the whole is a ſevere 
penalty; every man impriſoned, reſtrained, or im- 
preſſed, will naturally, if he can, regain his liberty; 
and when he 1s thus deprived of it without having 
committed any crime whereby to forfeit it, and ſuf- 
fers an involuntary puniſhment without guilt, to 
affix a ſevere penalty on his lelt-deliverance from it, 
is rigid and unjuſtifiable. But if the mariner in- 
ſtead of having been impreſſed, had been bargained 
with or hired, as it was by a voluntary act of his 
own that he was retained in the ſervice, and thereby 
ſtood in the place of, and prevented another who 
probably would not have fled as he did, and per- 
haps to the great detriment of the King and the 
public, eſpecially if they made a practice of going 
off in numbers; I ſay, when this circumſtance is 


* In ſtatutes much later than this, we find ſoldiers too were paid 
their wages in advance. See 18 Henry VI. c. 18; and id. c. 19. 
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thus repreſented, and that he fraudulently diſap- 
peared to avoid performing his contract, and withal 
carried off with him the wages he had received in 
advance for ſervice contracted to be performed, the 
penalty of impriſonment was full 'as reaſonable as 
the penalty of double wages received; nor do I ſee 
that both together exceed rhe limits of juſtice. I 
have obſerved, that Foſter in the courſe of his ar- 
gument is ſometimes choaked; and this is one of 
thoſe places wherein he appears to me in that light. 
He flounders about, but he cannot get on; for he 
anticipates others by raiſing an objection againſt 
himſelf which he is unable to anſwer; he ſays, 
p- 170, Mariners indeed were not ſubject to the 
penalties of this act, unleſs they had received wages.” 
Then impreſſed mariners merely as ſuch, if they had 
received no wages were not liable to the penalties 
of this ſtatute, a ſtatute enacted on purpoſe to re- 
{train impreſſed mariners, as he muſt acknowledge it 
to be, if areſiuz is rendered by arreſted, and that ſy- 
nonymous to impreſſed; for it is againſt theſe very 
mariners the ſtatute is enacted, to prevent their de- 
ſertion. Theſe arefuz mariners are the only com- 
mon mariners mentioned in the act, and theſe only 
are liable to the penalties ; and therefore according 
to this ſtrange conſtruction of the word of the ſta- 
tute, the volunteer mariner might flee with his wages, 
and be liable to no penalties of this ſtatute becauſe 
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he was not an areſtu, or impreſſed mariner. More- 
over an impreſſed mariner when he had received 


wages in advance, he had thereby contracted, or 


bargained for his ſervice, he had let it to hire, and 
this was a voluntary act; he was then no longer an 
impreſſed man but a volunteer; and as ſuch, how 
can he be liable to the penalties of this ſtatute ? A 
ſtatute, which Foſter has recourſe to, to prove the 
legality of impreſſing, by pretending to make it 
appear that impreſſed mariners were on delertion 
liable to the penalties of this ſtatute. Here is a 
ſtrange confuſion of things! The title of the ſta- 
tute is, The penalty of mariners retained to ſerve 
the King on the ſea, &c.“; the ſame word retained 
occurs again in the body of the act, and in the tran- 
lation is connected with arreſted, ©* arreited and 
retained” are then nearly ſynonymous terms, and 
imply impreſſed, then retained in the title implies the 
lame. The title then is, The penalty of mari- 
ners retained 1. e. impreſſed to ſerve the King on the 
lea which do depart without licence,” and yet no 
impreſſed mariner, as ſuch, is liable to the penalty! 
But we mult hear him through; the cauſe of all 
this confuſion and contradiction will appear pre- 
{ently : He goes on thus, But might not a ma- 
* riner ſo arreited have reaſonably ſaid, I was com- 
„ pelled againſt law into the ſervice, I did my 


* duty while I continued in it, aud dearly earned 
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« the wages I received; might not a mariner have 
e faid this and much more upon a ſuppoſition of 
« the illegality of an impreſs. Certainly he might.” 
And ſo ſay I; not on the ſuppg/itron but on the cer- 
tainty of the illegality of an impreſs; and if he had 
made uſe of this plea, Foſter could not have given him 
a ſatisfactory anſwer, and the ſailor would have had 
the better of the lawyer in the argument; for the 
latter could never have proved from this ſtatute, 
nor from any other, nor from common law, nor 
from commiſſions and warrants, nor from any thing 
beſide, the legality of impreſſing mariners.—He goes 
on, gut you ſee mariners though taken into the 
&« ſervice by compulſion, are by this act made liable 
« to pecuniary and corporal puniſhment too in 
„ caſe of deſertion. This doth more than imply 
« the legality of ſuch compulſion.” I ſee no ſuch 
thing by this act; the act doth not mention a ſingle 
word of any men being forced into the ſervice by 
compulſion, and therefore nothing concerning the 
legality of ſuch compulſion can be implied ; but 
this I plainly fee that Fofter puts a wrong conſtruc- 
tion on the words of the ſtatute, for want of having 
had recourſe to the original; and hence is the ſource 
of all his confuſion and contradiction. How could 
he impoſe on himſelf, and endeavour to do the like 
with the public by generally afferting that . Ma- 
*« riners though taken into the ſervice by compul- 
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« fjon, are by this act made liable to pecuniary and 
4 corporal puniſhment too in caſe of deſertion,“ 
when he acknowledges himſelf, p. 170, that Ma- 
« riners indeed were not ſubject to the penalties of 
« this act, unleſs they had received wages?“ Ac- 
cording to his own reaſoning the zmpreſſed mariner is 
not puniſhable then becauſe he deſerted, for that he 
might do with impunity ; but becauſe he deſerted 
with his wages : how doth this then prove the le- 
gality of ſuch compulſion or impreſſing ? If ſuch 
compulſion had been legal, why not ſubje& the 
offender againſt the ſtatute, to penalties ? Was there 
ever a ſtatute without penalty ? If there be no pe- 
nalty in this ſtatute againſt impreſſed mariners, merely 
as ſuch ; then this ſtatute cannot reſpect ſuch im- 
preſſed mariners ; and if it reſpects no ſuch perſons, 
how will he prove the legality of impreſſing from ſuch 
a ſtatute? It is worth while to obſerve the dilemma» 
to which he is reduced by adopting the Engliſh 
word arreſted, and conſidering it as fynonymous to 
impreſſed , for ſo long as this is the caſe, I defy any 
man to make it appear that this ſtatute hath any 
object, except ſerjeants at arms and maſters of ſhips, 
&c. to operate upon; there is not a common ma- 
riner it can poſſibly affect. Faſter as I obſerved 
above admits that it doth not affect impreſſed mari- 
ners unleſs they had received wages; impreſſed ma- 
riners therefore who had not received wages are not 
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under the penalties of this ſtatute. And impreſſed 
mariners who had received wages, and which were 
always paid in advance, are alſo according to his 
reaſoning out of the reach of this act; for before he 
received wages he muſt have contracted or bargained 
for his ſervice, and this is a voluntary act, and not 
the act of impreſſed mariner, nor can he be conſidered 
inthe light of an impreſſed mariner after he hath done 
this, but in that of a volunteer, and which by that 
action he really becomes; and this ſtatute accord- 
ing to his conſtruction of it, cannot be even ſup- 
poſed to extend to any volunteer, but only to im- 


preſſed mariners deſerting with their wages : but 


there 1s no ſuch perſon as an impreſſed mariner de- 
ſerting with wages ; becaule, before, or at leaſt on 
receiving thoſe wages, he is become a volunteer. 
The ſtatute therefore by his conſtruction, is really 
deprived of every object under the denomination of 
common mariners againſt which it can act, although 
in the title it is ſaid expreſsly to be againſt ſuch of 
them as deſert. Suppoſe that we did not conſider 
impreſſed mariners who had received wages, in the 
ſame light with volunteers, and that we allowed 
them to be liable to the penalties of this ſtatute in 
caſe of deſertion, and carrying off their wages; even 
under this ſuppoſition, theſe, are the only common 
mariners that can be affected by this ſtatute. And 
can any perſon poſſibly conceive that this flatute 
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was not intended to affect volunteer mariners who 
deſerted with their wages; and that impreſſed ma- N | 
riners only who had deſerted with their wages were s 
liable to the penalties of this ſtatute ? yet this is 1 
Fofter's argument how unreaſonable ſoever it may 3 
ſeem, and he was under the neceſſity of making this 8 
concluſion from his miſconſtruction of the ſtatute, _ 
although there was nothing to juſtify him in ſo un- = 
reaſonable a conjecture. For is not the mariner 
who originally enters himſelf a volunteer and af- 
terwards flees with his wages, equally culpable at 
leaſt with the mariner who was impreffed, received 


8 
his wages, and deſerted ? Certainly ! of the two, g 
the latter ſeems the moſt excuſeable; and if to en- 1 | 
ter a volunteer, though afterwards he deſerted with Ml 
his wages were ſufficient to ſecure him from the 6: 
penalties of the ſtatute ; what man would be im- Wh 
preſſed, and thereby make himſelf liable to the pe- 3 


nalties when he could enter voluntarily, and after- 
wards deſert, carrying off his wages with impunity > 


Can any thing be more unreaſonable; can an ar- 
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ſert that here is a ſtatute which inflicts heavy pe- 12 


nalties on impreſſed mariners who afterwards receive 
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their wages and flee; and yet volunteer mariners 
who receive their wages and deſert with them, are 
out of the penalties of this ſtatute? 
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Ir is high time therefore that this ſtatute ſhould 
be allowed its true meaning ; that its virtual power 
ſhould be reſtored to it ; and that the proper objects 
of its exertion ſhould be pointed out. To do this, 
we muſt not read for areſtuz, arreſted, or impreſſed 
with Fofter ; but inſtead thereof muſt employ bar- 
gained with, or hired. Either of theſe terms ſub- 
ſtituted, the ſtatute will ſoon make us acquainted 
with its power, and the objects of it. It will in- 
form us from the whole tenor of the ſtatute, that it 
in no wiſe relates to impreſſing mariners ; of which 
practice moſt probably the authors never knew any 
thing, and certainly had no intention of enacting 
any thing relative to it by this ſtatute; but,—To 
ſubject to its penalties all the mariners of the navy 
of England who ſhould flee from the ſervice after 
having received in advance the wages pertaining, 
unleſs they were firſt legally diſcharged by perſons 
duly authorized for that purpoſe. And this is the 
whole purport of the ſtatute, ſo far as concerns the 
common mariner. 


I nzxT obſerved, That if this ſtatute reſpected 
impreſſed mariners, it muſt have been bad policy to 
have confined ſuch of them as deſerted by a year's 
impriſonment. Jmpreſſing [preſuppoſes a ſcarcity of 
hands, impriſonment increaſes the evil, and conſe- 
quently muſt counteract the benefit propoſed by 
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impreſſing; which was to get a ſupply when no other 
means could enſure it. This is therefore a further 
argument that this ſtatute doth not relate to im- 
preſſing, unleſs we can ſuppoſe that Governmenz 
would be {o weak as to defeat its own means em- 
ployed for raiſing mariners in a time of ſcarcity by 
confining numbers of them to a year's impriſon- 
ment, during which time it could receive no benefit 
from their ſervice, and they to lay ſickening in jails 
while the want of them was ſo great that violence 
became neceſſary to obtain the complement wanted. 
If they were imprejſed men where would be the 
juſtice of the ſtatute in condemning them in ſuch 
heavy penalties ? and if we reflect on what has been 
before advanced on this particular head, we ſhall 
find every circumſtance plainly evidencing that this 
ſtatute cannot with any reaſon or propriety be ſup- 
poſed. to relate to impreſſing, and that the words 
of it which have been thought to do ſo are altoge- 
ther miſapprehended, as the original clearly evinces. 


AFTER this, I took notice that “ ſerjeants at 
« arms, maſters of ſhips, and all other, that ſhall 
ebe attainted, &c. that they have any thing taken 
of the ſaid mariners to go at large,” are liable 
by this ſtatute to the ſame penalty with the mari- 
ners. Foſter ſays, p. 171, © that ſerjeants at arms 
<« were perſons about that time uſually employed 
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<« in the ſervice of impreſſing.” But where doth 
he get this intelligence ? I not only queſtion it, 
but doubt even the practice of impreſſing was known 
at that time ; and I think have abundantly proved 
that no ſuch conjecture is to be collected from this 
ſtatute, But ſerjeants at arms are not the only men 
deſcribed in this ſtatute; did “ maſters of ſhips, 
<« and others” impreſs likewiſe, for theſe too are 
connected in this ſtatute with ſerjeants at arms ? 
The further we argue on the ſuppoſition of in- 
preſſing, the more difficulties ſtart up, which it is 
impoſſible to reconcile. The matter, from the te- 
nour of the ſtatute ſeems plainly to be this : That 
there was no impreſſing ; but that mariners after that 
they had bargained with the proper officers for their 
ſervice, and were retained and paid their wages per- 
taining, were diſtributed in the ſeveral ſhips, under 
the care and direction of the maſters on board the 
tranſports if any were wanting there, and of the ſer- 
jeants at arms and others on board the King's ſhips ; 
as theſe had the immediate ſuperintendency of them, 
mariners could not go off without their knowledge, 
and they could eaſily connive at their deſertion. 
And this it ſeems they were accuſtomed to do, 
when bribed thereto out of the wages which ma- 
riners had received in advance; therefore this ſta- 
tute included ſuch of them as did fo, in the ſame 
penalty with the mariner who fled with his wages. 
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Their crimes were nearly alike; they both de- 
frauded Government of the money paid the ma- 
riners in advance, which was the principal crime, 
and being equally guilty, and alike accomplices in 
the fraud, both were ſubjected to the ſame penalty. 
I ſay this was the principal crime, becauſe Feſter 
whole argument turns on the ſuppoſition of impreſ- 
ſing, admits, (as all muſt do from the ſtatute, who 
entertain the like notion of its reſpecting impreſ- 
ſing) that the impreſſed mariner who fled without 
having taken his wages in advance is not ſubject to 
the penalty of the ſtatute; if he is not ſubje& by 
reaſon of his having taken no wages, then 1t 1s 
evident that the ſtatute principally reſpects the 
detrauding Government of the money, and not the 
eſcape of the mariner; and if ſo, this implies there 
were mariners enow to be had, and conſequently 
there could be no neceſſity of having recourſe to the 
violent meaſure of impreſing.— And moreover, ac- 
cording to Foſter's argument, a mariner who was 
?mpreſſed, and who had received no wages in ad- 
vance, but had money of his own, and with that 
bribed the officers to connive at his eſcape, might 
do this with impunity both with reſpect to himſelf 
as well as to the officers ; and if ſo, impreſſing muſt 
have been a great evil indeed, and only under an- 
other form and mode, was in effect, raiſing 
contributions on mariners. This but ill agrees 
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with the intention of that ſtatute, or with the juſ- 
tice of the legiſlature ; but it is an inevitable con- 
ſequence if we ſuppoſe the act to be relative to im- 
preſſing : and I have before obſerved that by my 


_ conſtruction of the ſtatute all inconſiſtencies vaniſh 


immediately ; and theſe of courſe with the reſt. 


I nave now finiſhed the recapitulation I pro- 
poſed, and return to Fofer's argument; and, after 
having animadverted on a paſſage or two more as 
they come in courſe, preſume I ſhall have fully 
anſwered all that he has advanced in favour of im- 
preſſing mariners.— He ſays, p. 170, „It may pol- 
e ſibly be objected that the word retained is uſed 
ce in the act, and that a retainer implieth a mutual 
contract for fome ſervice to be done. It may 
« when it ſtandeth alone, have received that ſenſe 
«© in modern language, but in ſtrict propriety it 
* meaneth nothing more than the taking a perſon 
into ſome ſervice; and is in truth the act only 
of the perſon retaining or taking. And there- 
fore when I ſee the word retained connected with 
one which hath no other meaning in the“ Engliſh 
« tongue than what carrieth with it the idea of 
** compulſion, I cannot conceive that the Legiſla- 


* This 1s full evidence that he argues from the tranſlation of 


the ſtatute; and probably he never ſaw, or at leaſt examined the 
original, | 


&4-- 
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<« ture ſpeaking of perſons arreſted and retained 
© ſhould mean no other, than perſons taken into 
<« the ſervice with their own confent.” Men who 
have plunged themſelves into extreme difficulties 
and inconſiſtencies muſt lounder through them as 
they can; and if they mean to extricate themſelves 
muſt ſubvert every obſtacle, and pervert even ſenſe 
and reaſon 1t they happen to ſtand in oppoſition to 
them. Our author 1s ſenſible he is reduced to this 
ſituation, and we ſee him awkwardly labouring to 
get clear at the expence of his underſtanding, to 
ſay no worſe. He is conſcious all is not right, and 
therefore anticipates us by ſaying, © It may poſſi- 
„ bly be objected that the word retained is uſed in 
<« the act.“ Certainly ! and the force of this ob- 
jection alone, he could never ſurmount. What doth 
the word imply? «© Aretainer” ſays he (and I allow 
him to have been no bad judge) “ implieth a mu- 
e tual contract for ſome ſervice to be done.” Very 
good; and we will be contented with the explana- 
tion : and according to this explanation a perſon 
retained is one who hath contracted with another for 
ſome ſervice to be by him performed for what in 
the eſtimation of both 1s a valuable conſideration. 
But no, ſays Foſter (who could not in juſtice or rea- 
ſon avoid giving this explanation, and yet was con- 


vinced that this meaning appropriated to the word 
deſtroyed his argument for impreſſing) I muſt not 
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+ wholly agree to this, but only that © it may, when 


& jt ſtandeth alone have received that ſenſe in mo- 
“ dern language, but in ſtrict propriety it meaneth 
© no more than the taking a perſon into ſome ſer- 
« vice; and is in truth the act only of the perſon 
* retaining or taking.” In the name of good ſenſe 
what can he mean by ſuch a diſtinction ; can it be 
any thing more than a wretched evaſion of the force 
of an argument ready to ruſh upon, and overwhelm 
him ? In what language ancient or modern is there 
a word which anſwers to the Engliſh retained or the 
French retenuz, which, when applied in the manner 
before us doth not imply the act and conſent of the 


_ perſon retained, as well as of the perſon retaining! 


And if there was, it would not avail him ; here, it 
implies not to take by force, but by contract, bargain, 
or Hire; if force and compulſion had been implied 
the term, perhaps, ſhould have been “ detained; but 
retained and the French retenuz mean kept back or 
reſtrained by contract, bargain or hire in one ſervice, 
and thereby with-held from going into that of ano- 
ther. Beſides, /o retain doth not mean in the Eng- 
liſh language te take without ſome other words added 
to the verb either expreſſed or generally underſtooꝗ 
whereby the ſenſe and meaning is limited; for, tho 
in common diſcourſe we ſay, „I took a ſervant,” 


* We ſee this word ſo implied in the title of the ſtatute of the 
r8th Henry VI. cap. 18. 
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yet, © into my ſervice,” that is, to ſerve me, is 
always underſtood ; and by ſuch ſervice is always 
implied contract; and by contract, wages, of hire 
or ſomething that is ſuppoſed equivalent to be paid 
or given in exchange for it : and after all means no 
more, than that he was admitted into ſuch ſervice 
upon terms reciprocally agreed on, and not on com- 
pulſion. The act and conſent of both parties were 
neceſſary; it is a contract; and no man contracts 
with himſelf only. — But on what ground doth he 
conceive retained to imply force and compulſion ? 
When [I ſee,” fays he, © the word retained con- 
e nected with one which hath no other meaning 
in the Engliſh tongue than what carrieth with it 
the idea of compulſion, I cannot conceive that the 
« Legiſlature ſpeaking of perſons arreſted and re- 
e tained ſhould mean no other, than perſons taken 
into the ſervice with their own conſent.” But 
where doth he ice this? Where is the word retained 
ſo connected? Foſter was a lawyer, and he no ſooner 


* 


ſees the word arreſted, but force and compulſion ruſh 
into his head. Had he conſulted the original, he 
mult have entertained a different idea; had he at- 
tended as he ought to the tenour of the ſtatute, he 
mult have ſeen that even the word arreſted could not 
there imply compulſion without loading the ſtatute 
with palpable inconſiſtencies. Theſe particulars 
have been repeatedly urged and explained ; on the 
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reſult of which, therefore, I do aſſert that the word 
retained is not connected with another word in this 
ſtatute which carrieth with it the idea of compul- 
ſion; but on the contrary, that of contract, bar- 
gain, or hire, But ſuppoſing the word retained ſtood 
unconnected with any word expreſſive of its ſignifi- 
tion, what would be his ſenſe of it then? In ſuch 
caſe, we may collect from what he ſays above, and 
elſewhere in his argument, that it implies mutual con- 
tract and conſent ; this he himſelf admits of. Now 
in the title of the ſtatute it ſtands unconnected with 
any expletive whatever, thus: * The penalty of 
% mariners retained to ſerve the King on the ſea, 
* which do depart without licenſe.” This is the 
title of the ſtatute ; and here we ſee the word re- 
tained is connected with no expletive but ſtands 
alone, and therefore even according to Foſter it im- 
plies mutual contract and conſent. And indeed this 
is the ſenſe it bears both in this place, and in the 
body of the act. In both places it implies that a 
contract, or bargain had preceded ; that they were 
let to hire; and in conſequence thereof retained, or 
kept in that ſervice, and with-held from any other. 
But Fofter, who muſt endeavour to ſupport an argu- 
ment undertaken in favour of impreſſing, ſays, (ſpeak- 
ing with reference to the word as it ſtands in the 
body of the act) that it implies compulſion, becauſe, 
it is connected with another word which bears that 
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implication. If this were true, as it is not, the title 
of the ſtatute evidently contradicts the meaning of 
the words in the body of the ſtatute; the title of 
the ſtatute ſets forth one thing, and the ſtatute itſelf 
another, and which is contradictory to the title. 
This, would be very ſingular, indeed, if true! and 
I will defy any one to ſhew me a like inſtance in 
all the ſtatutes multitarious as they are. But this 
is ſo far from true, that the word retained in the title 
of the ſtatute, may ſerve to explain, if neceſſary, 
the ſenſe of that word when employed in the body 
of the ſtatute ; and Fofter alone is miſtaken, who, 
would he have ſuffered himſelf to have been di- 
rected by the title of the flatute; by the original 
ſtatute z or by the tenor of the ſtatute, he could not, 
unleſs willfully, have given into this error. But 
Fofter might have known, and therefore ought to 
have known, that the word retained ſo employed in 
a ſtatute could not imply compulſion ; for in the 
ſtatute of the 5th Eliz. c. 5. $ 27. we read And 
& where doubt hath heretofore been, whether the 
<« ſtatute in the eighteenth year of the reign of 
« King Henry the ſixth heretofore made againſt 
&« ſoldiers retained which depart from their captains 
& without licenſe, &c.” What were theſe retained 
ſoldiers; were they impreſſed men, or did they go 
upon contract? Where do we read of impreſſed ſol- 
diers ? Indeed if the ſoldiers were impreſſed men, 
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then mariners may be impreſſed; for by this ſta- 
tute, the penalties againſt retained ſoldiers are ex- 
tended to mariners; if to mariners, it muſt be re- 
tained mariners. But the ftatute of the 18th 
Hen. VI. c. 19, here referred to ſpeaks not of im- 
preſſed ſoldiers, but ſoldiers retained, that is, who 
had contracted, and to whom part or the whole of 
their wages for the term were paid in advance: 
the words of the ſtatute are; „Seeing divers and 
&« many ſoldiers before this time, which have taken 
& parcel] or half of their wages of their captains, 
& and ſo have muſtered and been entered of record 
„ the King's ſoldiers before his commiſſioners for 
& ſuch terms, &c. preſently after their muſter, and 
e the receipt of part or of the whole of their wages, 
« departed and gone where they would, &c.” 
They were then ſoldiers who had contracted, and 
had been retaincd in the King's ſervice by their cap- 
tains, to whom Government paid the money bar- 
gained for; and thele to the ſoldiers, as appears 
by c. 18 of the ſame ſtatute ; and therefore becauſe 
by him retained, they are ſaid in the ſtatute to be 
his retinue Some of the Captains which have be- 
„ fore this time indented with the King to ſerve 
« him in the feat of war—as they be appointed 


« and bound by their indentures—and their wages 
„ have been truly paid by the King according to 
ee their indentures, for them and for all their reti- 
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nue, according to their degrees, which wages, 
O &c.” From all which it evidently appears that 
the retained ſoldier was not ſo on compulſion, but by 
contract, bargain, or hire; and if this be the im- 
plication of the word in the ſtatute of Elizabeth 
before mentioned, the ſame word when uſed in the 
ſame manner muſt likewiſe have the fame ſignifica- 
tion when employed in the 2d Richard II. c. 4. 
And the concluſion of the whole is, That this ſta- 
rute of the 2d Richard II. c. 4, doth neither ex- 
preſsly declare, nor by any hint, inuendo, impli- 
cation, or any other manner, openly, or by inti— 
mation, relate to, refer to, or in any wile concern, 
the practice of impreſſiug mariners; or the taking of 
mariners by force or compulſion, to put them on 
board any ſhips in the King's ſervice. 


Wr have been all along ſpeaking of the legality 
of impreiling mariners ; and in proof of this Foſter 
next preſents us with the ſtatute of the 2d and 3d 
of Philip and Mary c. 16.4% 8. But this ſtatute 
regards only watermen, or as the act exprefles it, 
perſons exerciſing the occupation of rowing, betwixt 
Graveſend and Windſor. Here is but one ſhort ſection 
of this ſtatute which treats of this mattter. And 
firſt, I muſt obſerve that watermen are not mariners, 
nor doth any thing in this ſtatute relate or extend 
to mariners, In the next place, it ſpeaks only of 
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watermen rowing between Graveſend and Windſor, 
and none other. And laſtly, it doth not expreſsly 
declare that even theſe watermen are liable or ſub- 
Jett by law to be impreſſed : it only declares that 
if they © in the time of the execution of any com- 
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miſſion of preſſing that ſhall be had for the King's 
or Queen's majeſties, and the heirs and ſucceſſors 
of the Queen's majeſty, in their affairs, ſhall 
willingly, voluntarily and obſtinately, withdraw, 
hide or convey him or themſelves in the ſame 
time of preſſing, into ſecret places and out-cor- 
ners, and when after ſuch time of preſſing is over- 
paſt, ſhall return and come again to the ſaid river 
Thames, to row betwixt Graveſend and Wind- 
ſor aforeſaid, and that duly proved, &c. that then 
he or they ſo doing or offending ſhall ſuffer im- 
priſonment by the ſpace of two weeks and be 
baniſhed any more to row from thencetorth upon 
the ſaid river Thames by the ſpace of one whole 
year and day then next following.” We ſee 


then this ſtatute extends only to watermen, and to 
watermen only of a particular diſtrict, ſuch as ply 
between Graveſend and Windſor, and none other. 
Theſe alone are ſubject to the penalty of this ſta- 
tute, and even that is conditional. Of all which 
Egfter ſays nothing. If a waterman as before de- 
ſcribed, abſconds during the time of impreſſing, and 
returns and plies after that impreſſing be over, he 
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is liable to two weeks impriſonment, and is debarred 
plying on that part of the Thames for one year and 
a day ; but if he abſconds, and afterwards doth not 
return to ply there, he is then ſubject to no penalty 
whatever. He may ply at Reading, at Oxford upon 
that river Thames, or in any other river as a water- 
terman z or may take to any other occupation in 
any part of the kingdom, and this ſtatute ſhall not 
affect him. It ſhould ſeem therefore from the na- 
ture of this ſtatute, that the watermen plying be- 
tween Graveſend and Windſor, had in former time 
| ſtipulated with Government, for certain immunities 
granted to them as a corporation, voluntarily to en- 
ter a certain number of their body, as the exigency 
might require on board the navy ; that they had 
been called upon aforetime to perform their cove- 
nant, and had been remiſs in the performance ; in 
conſequence of which, Government had iſſued war- 
rants to take or impreſs them, and to compel them 
to do that by force, which they ought to have done 
voluntarily; that on iſſuing ſuch warrants to im- 
preſs them, it had been cuſtomary for them to ab- 
ſcond till the buſtle had ſubſided, and then return 
to purſue their occupation in quiet. To prevent 
which in future this ſtatute ſeems to have been 
enacted, laying a penalty on ſuch of them as ſhould 
abſcond on ſuch occaſions, and afterwards return to 
participate in the immunities granted. Without 
P 
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fome previous contract of this kind, I ſay, it is not 
eafy to conceive how Government became veſted 
with aright in the ſervice of theſe watermen in par- 
ticular, more than in that of all other watermen, 
ſo that this ſtatute ſhould be particularly directed 
againſt them; and ſhould ſubject them to penalty 
in caſe only that they returned and plyed again. If 
the right had not ariſen from particular contract 
with them, it had been a general right over all wa- 
termen whatever in the kingdom, and all without 
exception had been ſubjected alike to ſome penalty 
of a general ſtatute. This, therefore is a ſtatute 
of a private nature, and the impreſſing here ſpoken 
of is of the ſame kind, and affects only a particular 
ſet of watermen within a particular diſtrict; and as 
I obſerved before, there is but this ſhort ſection of 
the whole ſtatute which treats of the ſubject we are 
ſpeaking to ; all the other parts of the ſtatute con- 
cern the ſettling and eſtabliſhing certain regulations 
relative to bargemen and watermen rowing and ply- 
ing between the places before-mentioned, and not 
a word 1s any where beſide mentioned concerning 


impreſſing. 


No ſtreſs therefore can be laid on this ſtatute 
to prove either ſtatute or prerogative right to im- 
Preſſing; as a general thing it neither declares nor 
implies any ſuch practice: and if it did, mariners 
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come not within the deſeription, and conſequently 
are out of the queſtion ; and therefore Foſter's ar- 
gument is no wiſe ſupported by this ſtatute. And 
if we have recourſe to the 4th Ann c. 19. § 18. we 
ſhall there find that Government did not conceive 
it had an abſolute right to impreſs even theſe water- 
men, &c. plying on the Thames, for the act runs 
thus“ And whereas in this time of war divers wa- 
te termen, bargemen, lightermen, and wherrymen 


4 belonging to the ſaid river do abſond and not 


ce enter themſelves into her Majeſty's ſervice z and 
« it being highly neceſſary that a convenient num- 
« ber of ſuch watermen, &c. ſhould from time to 
time be obliged to ſerve on board her Majeſty's 
&« fleet.” The words it being highly neceſſary are not 
words that imply ſuch power, command and autho- 
rity as would be annexed to a prerogative right, 
but are rather expreſſive of the contrary ; and that 
may be very neceſſary to be done, where there is no 
authority to enforce it. And the act, in the ſequel, 
plainly as I think evinces that whatever right Go- 
vernment might have to the ſervice of theſe men, 
yet it had no right to impreſs them, for it enacts 
That incaſe ſuch number of them as the Lord 
„High Admiral, &c, ſhall from time to time give 
* notice to the ſaid company of watermen, there 
„ ſhall be occaſion for to ſerve her Majeſty, &c. 
« (being duly ſummoned, &c,) within ten days after 
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« ſuch ſummons, ſhall not appear before the rulers 
4 of the ſaid waterman's company, to be ſent on 
<« board her Majeſty's fleet, ſuch perſon or perſons 
„ ſo ſummoned, and being duly convicted before, 
« &c, that then he or they ſo doing or ffending, 
* ſhall ſuffer impriſonment during the ſpace of one 
* month, and be diſabled from rowing, or working 
* upon the ſaid river Thames, and ot enjoying any 
<< of the advantages or priviledges of the ſaid com- 
<- pany for the ſpace of two years.“ Theſe words 
deſtroy all the notions of a prerogative right to im- 
preſs theſe watermen, &c. and plainly intimate that 
certain immunities or priviledges have been granted 
to them in conſideration that they ſhall in caſes of 
neceſſity, ſerve on board the fleet, when duly called 
upon for that purpoſe ; and therefore in caſe of non- 
performance of this contract, the perſons ſo offend- 
ing are liable to what? not to be impreſſed ; but to 
the penalty of the ftatute, as above ſet forth. More- 
over all theſe watermen, &c. are not to be demanded, 
the act expreſſes that a convenient number only of them 
ſhould be obliged to ſerve on board the fleet. But 
Fofter while he hints at the ſtatute takes no notice 
of all this; conſcious that any right whatever to 
impreſs theſe men, is, by this ſtatute rather diſ- 
claimed than ſupported : and if there can be no 
right to impreſs theſe men which the ſtatute de- 
clares are highly neceſſary to the ſervice, what right 
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can there be to impreſ any other, and who can but 
be ſerviceable in the ſame degree? 


In the ſucceeding inſtances adduced by Foſter to 
eſtabliſh the right of impreſſing he has recourſe not 
to expreſs declarations of ſtatutes to that purpoſe ; 
but to certain protections, and exemptions granted, 
whereby thoſe to whom they are vouchſafed are 
covered and ſecured from that violence: and are 
permitted for a time to enjoy their Liberty as though 
they were really ſubjects in a free country. If the 
Liberty of the ſubject muſt be invaded, I will allow 
theſe protections and exemptions, if it be inſiſted 
on, to be indulgences ; but I will never admit they 
prove any thing even towards the right of impreſſiag. 
Were a peaceable ſubject of America unhappily 
ſituated within reach of the Heſſan troops who are 
reported to plunder and murther indiſcriminately 
friend and foe whenever they can ; he might beg 
or buy protection and exemption from ſuch outrage, 
if it were to be had; but I preſume no one would 
aſſert that ſuch protection or exemption being 
granted, were either of them or both of them toge- 
ther a proof of the rigbt in theſe Heſſians to com- 
mit ſuch enormities.— If the Crown hath a preroga- 
tive right to preſs ; and the Legiſlature on the 
other hand hath enacted protections, exemptions, 
and exceptions z-it muſt be confeſſed that the Le- 
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giſlature by ſo doing hath abridged, and of courſe 
invaded the prerogative right of the Crown. And 
if ſuch exemptions were neceſſary, it ought to have 
been left to the Prerogative to make them, without 
the interference of Legiſlature z who could not act 
in ſuch a buſineſs without invading the Prerogative 
right. But I am fully convinced that when Legi- 
flature enacted ſuch exceptions it invaded no right 
whatever, and that it was perſuaded no ſuch pre- 
rogative right did exiſt, whatever were the opinions 
of preceding or ſucceeding legiſlatures on this 
matter. Without having recourſe to a reaſoning 
like this, the act of the Legiſlature is hardly recon- 
cileable with juſtice or the nature of the conſtitution ; 
tor if ſuch a prerogative right did exiſt, I ſee not 
with what propriety it could have been invaded and 
abridged by the Legiſlature ; which at beſt could 
have been but a dangerous precedent and of perni- 
cious tendency ; but if no ſuch prerogative right 
did exiſt, then Legiſlature had an undoubted right 
to make what exceptions it pleaſed in a practice 
founded on no right and which was daily becoming 
more general; and this it might do without avow- 
edly condemning. or juſtifying the practice itſelf. 
Government, when it had no apparent deſign of 


encroaching on the rights and liberties of the ſub- 
ject, and at a time too when the people were not 
apprehenſive of ſuch a deſign, and therefore did 
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not watch it with a jealous eye, or check every 
tendency to encroachment, might on ſome urgent 
occaſion have iſſued warrants to impreſs a few ſea- 
men; and fucceeding adminiſtrations with more 
intereſted views may have taken advantage of the 
precedent, till in time the practice became more 

general, and ſeemed in ſome meaſure to be coun- 
tenanced if not authorized by example. When 
this ſubject came before Legiſlature connected with 
other bulineſs, it has ſo cautiouſly and ſlightly 
touched on the matter by taking the medium, that 
it has determined neither the one way nor the other. 
It has never formally declared that ſuch a right ex- 
iſted, or ought to exiſt, becauſe it no where could 


meet with any traces ſufficient to mark its rightful 


exiſtence, and therefore never did or would give 
up the right of the people in ſo important a point 
as that of impreſſing by creating ſuch a right, and 
giving it exiſtence by ſtatute; or even by recog- 
nizing ſuch a prerogative right. On the other hand 
to keep meaſures with the Court, it has never that 
I know of determined it to be illegal; it has always 
waved coming to any formal deciſion ; left the mat- 
ter nearly as it found it; and ſeems to have been 
ſatisfied with getting rid of it, as one would do a 


troubleſome acquaintance, as conſtantly as it re- 


curred. A miſtaken conſtruction of the ſtatute of 
Richard II. which is the principal foundation of 
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error, as being the great original from which this 
right is ſuppoſed to be derived, and on the autho- 
rity of which thoſe commiſſions and warrants for 
impreſſing ſeem to have been ſo courageouſly iſſued, 
has perhaps contributed in no ſmall degree to influ- 
ence the reſerve and ſilence of the Legiſlature, For 
though 1t could not perceive even under that erro- 
neous: conſtruction an expreſs and formal declara- 
tion of the right, ſtill, when ſo repreſented, it ſeemed 
to allude to ſomething of the kind; and yet when 
the whole ſtatute came to be examined under that 
repreſentation, it was attended with ſuch inconſiſt- 
ency and incoherency tha: no one could be ſatisfied 
with that interpretation: it was however eaſy to be 
perceived all was not right, though the error hap- 
pened not to be ſo eaſily detected. Thus ſtood the 
matter in doubtful ſuſpence; and as the practice of 
impreſſing became reiterated by every new demand 
for ſeamen being conſtrued by Government into 
urgent neceſlity, and as our frequent wars of late 
years have made that demand in a manner almoſt 
conſtant, the People tired with ſo quick a ſucceſſion 
of theſe acts of violation of their rights, firſt mur- 
mured, then exclaimed, and at laſt began to queſtion 
in earneſt the legality of ſuch procedures; while 
the party immediately intereſted, as the only remedy 
in their ſituation, oppoled force with force. One 
of theſe rencounters in the year 1743 which hap- 
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pened in the river near Briſtol and in which one 
of the aggreſſors was ſhot, it was expected would 
have brought the legality of impreſſing to a judicial 
deciſion ; but ſome want of form in thoſe who 
were employed in that ſervice, prevented it; 
and the perſon proſecuted for the murder was, in 
conſequence thereof, diſcharged. Foſter, who was 
afterwards made a judge, was at this time Recorder 
of Briſtol, and finding the public opinion unfa- 
vourable to impreſſing, as dangerous to Public Li- 
berty, and founded, as far as they could ſee to 
the contrary, on nothing better than an aſſumed 
power, endeavours by this argument to remove 
all difficulties touching the legality of impreſſing ; 
not queſtioning that his eminence would have ſome 
weight in the deciſion. I do not however believe 
that his hopes were very ſanguine, or that he was, 
after all, convinced by his own argument; in par- 
ticular parts of it he doubts, he heſitates, and 
falters in a manner that gives reaſon to imagine, 
that even while he delivers his argument, as he 
gains a nearer view of the ſubject, the more rea- 
ſon he has to miſtruſt and to be diſſatisfied with it. 
I think this may be diſcovered in his argument; 
but, whether it be ſo or not, the judicious Public 
were not to be amuſed and deluded by an argument, 
the whole force of which reſted on a bundle of 
precedents which, in lieu of proving the right of 


Q 
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impreſſing, prove only how often the rights of the 
people have been violated, and patiently borne 
with a paſſive ſubmiſſion, till by repeated provo- 
cations and reiterated repetitions of the abuſe em- 
ployed on all occaſions, it became fo frequent that 
the Public in general wiſhed for redreſs; and the 
individuals againſt whom 1t was exerciſed ſought 
for it in their own ſtrength, on the very ſpot and 
in the inſtant in which they were about to expe- 
rience the evil. Nor do find at this time that the 
ſentiments of the public are in the leaſt changed by 
the force of Foſter's argument; that Public enter- 
tains the ſame averſion to the practice now, which 
was ſhewn to it formerly when he delivered his 
opinion concerning it: they are perſuaded it is il- 
legal, and every exertion a freſh violation of their 
rights and liberties. For my own part, I am not 
only ſatisfied it is fo, but I think I have proved 
it to be ſo. I have detected the principal error on 
which thoſe who have judged in favour of impreſſing 
mariners have grounded their opinion ; there is no 
ſtatute which declares mariners are liable to be im- 
preſſed ; and the ſtatute of the 2d Richard II. c. 4, 
which is ſuppoſed to countenance or recognize the 
right and practice, contains not a ſyllable that al- 
ludes to any ſuch matter; the commiſſions and war- 
rants prove the practice, not the right; if practice 
eſtabliſhed a right, General Warrants would til] 
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be legal: Legiſlature could not *ſuppoſe ſuch a 
prerogative right exiſted, becauſe, if it did, by 
enacting exceptions in the reigns of William and 
Ann it muſt have invaded and abridged the pre- 
rogative. All theſe particulars have been diſcuſſed 
at large in this diſcourſe, and the reſult is, in my 
humble opinion, that to 7mpreſs mariners is arbi- 
trary and illegal. Indeed were it otherwiſe, at 
beſt I ſhould conſider it as a practice diſgraceful to 
any community; but much more ſo to a commu- 
nity in which the names of Freedom and Liberty 
may as yet be mentioned with impunity. And as 
whatever I have advanced in this diſcourſe has been 
ſaid with no other view than to promote its well- 
being and felicity, ſo I cheerfully ſubmit myſelf 
to the candour of this community to determine 


whether, as a member thereof, I have in this un- 


dertaking diſcharged the duty of a good citizen, 
and am to receive its cenſure or approbation. 
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T was not till ſome time after the preceding Diſcourſe 
1 was ſent to the preſs, that I read an Eſſay lately 
publiſhed On the legality of preſſing ſeamen, The Au- 
thor of that Eſſay has been very aſſiduous in collecting 
together a variety of orders iſſued in different reigns for 
the impreſſing of ſeamen ; and if number could be of ſuf- 
ficient force to prove the legality, there had been no conteſt 
on this ſubjet; Judge FosTER's Argument alone would 
have ſatisfied me. But I am ſtill as far from being con- 
vinced as when I firſt read that Argument, and muſt here 
repeat my reaſon for being ſo, That the number of theſe 
orders and commiſſions proves only how frequently the 
rights and liberties of the people have been violated, but 
proves nothing as to the right of ſuch an exertion of power, 
I think Mr. Hume (whom this Author quotes, and to whom 
therefore I chooſe rather to refer him) has ſomewhere ob- 
ſerved that the rights of the People of England were not 
fully known, and conſequent!y could not be eſtabliſhed ſo 
late even as in the reigns of the Stuarts I ſpeak only from 
memory *; but if this aſſertion be juſt, are the People of 
England at this time to be determined in a matter of fo 


Since I wrote the above, I have recolleQed the following paſſages : 
% All abſolute governments (and ſuch in a great meaſure was that of EN e- 
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much importance by the practice of the times which pre- 
ceded thoſe reigns in which the People were hardly per- 
mitted to claim any rights or liberties whatever? If the 
like orders and proclamations were to be iſſued now, which 
in thoſe days met with no oppoſition, would they be 
deemed legal? The author informs us that in the 4th of 
Philip and Mary, a proclamation was iſſued reſpecting im- 


© AN p, till the middle of the laſt century, notwithſtanding the numerous 
„ panegyrics on antient EN GUIs A liberty.) 
Huux's Ess As, Vol. I. Eſſay iii. p. 15. Edit. 1770. 

*« Tt appears from the ſpeeches, and proclamations of James I. and the 
c whole train of that prince's actions, as well as his ſon's, that he regarded 
cc the ENGL 15K government as a fimple monarchy, and never imagined 
ce that any conſiderable part of his ſubjects entertained a contrary idea.“ 

Id, Vol. I. Eſſay xv. p. 320. 

c So long as the houſe of STvarT ruled in BITAIN, which, with 
& ſome interruption was above 80 years, the government was kept in a 
«© concinual fever, by the contentions between the privileges of the people 
« and the prerogatives of the croven.“ Id. ibid. p. 323. 

« Had ſuch a cultivated genius for oratory, as WALIER's for poetry, 
& ariien, during the civil wars, when liberty began to be fully eſtabliſhed'”— 

Id. Eſſay on Eloquence, p. 121. 


If Engliſh liberty began only to be fixed about this time, the inſtances 
of impreſſing which were previous to this period are ſo many vouchers of 
the truth aſſerted : and if impreſſing was practiced immediately after fign- 
ing of Magna Charta, this proves that though the Sovereign acquieſced in 
a verbal acknowledgment of the liberty of the ſubject, yet he oppoſed and 
defeated it by facts. A circumſtance not much to his credit, but which 
confirms that at this period the liberty of the ſubject was not, though ac- 
quieſced in, ſecurely ] The words of the charter are as ſtrong as 
words can be to deſend the ſubject againſt ſuch violence. © Nullus /iter 
& homo capiatur, vel impriſonetur, aut diſſciſiatur de libero tenemento ſuo 
« vel libertatibus, vel iberis conſuetudinikus ſuis. Cap. 29. And if the 
people did not refit, this doth not prove a right in the Crown to this exer- 
tion of power, contrary to the expreſs words of Magna Charta ; but cha- 
racterizes the peaceable diſpoſition of the people, and is expreſſive of their 
unwillingneſs to revive the conteſt upon every occaſion, and of their aver- 
fion to throw the nation once more into a ferment, from which it had 
been ſo recently relieved. 


11 


preſſed men who had deſerted, or fled the ſervi ce, and that 
by this proclamation all ſuch were thereby declared guilty 
Darß. I will not here ſpeak of the injuſtice, cruelty, 
and deſpotiſm of ſuch a proclamation on the ſuppoſition 
that by impreſſid men is implied, men forced into the ſervice 
contrary to their inclination : but I would aſk if ſuch a 
proclamation without being founded on a preceding act of 
parliament would be valid at this day ? And whether the 
Crown, without any ſtatute, has the diſpoſal of the life 
of the ſubject f—We may diſcover by this proclamation, 
what power the Crown at that time, and probably before, 
had arrogat:d to itſelf ! It is therefore no wonder it ſhould 
iſſue preſs -warrants uncontroled ; the wonder is, the 
people could be fo abject as to ſubmit to them : one rea- 
ſon might be, that they were ſeldom iflued ; a whole reign 
furniſhes an example of ſome few only, compared with 
the practice of modern times, in which the rights and li- 
berty of the ſubject are better known ; and yet ſo conſtant 
is now the repetition of the grievance, that it 1s become a 
dangerous and inſufferable evil &. 


To extenuate the hardſhips ariſing from compulſion in 
the caſe of impreſſed ſeamen, the Author alledges the con- 


It is a maxim in politics, which we readily admit as undifputed 
and univerſal, that a power, however great, when granted by law to an 
eminent magiſtrate, is not ſo dangerous to liberty, as an authority, how- 
ever inconſiderable, which he acquires from violence and ufurpation. 
For, beſides that the law always limits every power which it bcſtows, 
the very receiving it as a conceſſion eſtabliſhes the authority whence it 
is derived, and preſerves the harmony of the conſtitution, By the ſame 
right that one prerogative is aſſumed without law, another may alſo be 
claimed, and another with till greater facility; while the firſt uſurpa. 
tions both ſerve as precedents to the following, and give force to main- 
e tain them.“ Hume's Eſſay on ſome remarkable Cuſtoms, p. 164. 
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ſtrained ſervice of the repreſentatives in parliament in for- 
mer times ; that of ſheriffs, jury-men, and pariſh-officers ; 
and draws a parallel from this conſtraint to that of impreſ- 
ſed mariners. If the conſtraint be ſimilar, the ſervice which 
is the conſequence of that conſtraint, and which is the 
material point to be conſidered, is certainly very diſſimi- 
lar. There are compulſions, which, ultimately conſi- 
dered, from the circumſtances of the perſon whom they 
are directed to influence, and the nature of the object in 
view, loſe all the effect of conſtraint, and operate not on 
the principle of compulſion ; as when a perſon is compel- 
led to do that which he was before deſirous of doing, but 
might not, for want of legal authority. Thus it is with 
the pariſh-officer and jury- man; both are neceſſary and 
beneficial offices; the eſtabliſhments tend to the good of 
the whole, and of every individual. It is neceſſary there 
ſhould be pariſh-officers ; and it the inhabitants of a pariſh 
were not to ſerve by rotation, ſome one mult be appointed 
for them to diſcharge that office who muſt be paid for his 
trouble by an aſſeſſment on the inhabitants; but by ſerving 
themſelves, each individual ſaves that expence, which the 
party, in general, would willingly do: the compulſion 
therefore is only to conſtrain him to do that which he was 
before deſirous to undertake, and is in fact no more than 
authorizing him to act agreeably to his own inclinations. 
If there be ſome few who think otherwiſe, a great majority 
is not to ſuffer for a few individuals; and at worſt his 
perſonal ſervice is not inſiſted upon, he may fine, or em- 
ploy a deputy.— The like argument holds for the jury- 
man; there is no nian in this kingdom acquainted with 
the ineſtimable value of juries, and who, if he judges 
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properly muſt conſider them as the great bulwark of liberty 
and property, would not wiſh to be under the power of 
compulſion to ſerve on juries, rather than that juries ſhould 
be aboliſhed : the compulſion therefore is only to a matter 
of choice; nor is his perſonal ſervice ſo inflexibly inſiſted 


on but it may be remitted at the hazard of a fine, rarely 
any thing conſiderable; and much oftener, at no expence 

at all, But if imprefling were eſtabliſhed, has the im- 

preſſed mariner the choice of fining ? No certainly. His 

ſervice, I ſay his abſolute perſonal ſervice is claimed and 
demanded ; and he, one of the moſt miſerable of all mi- 

ſerable beings if he diſlikes the ſervice, has no alternative. 

On the firſt attempt therefore towards a compariſon, the 
caſes are not ſimilar ; and they will appear leſs fo, if we 

compare the peri', and duration of the one ſervice with 
that of the other, together with a variety of adventitious 
circumſtances, of which I have not leiſure nor inclination 
to treat in this place, Of one particular it may however 
be neceſlary to remind the reader : If the impreſs be ad- 
mitted, it ſweeps all mariners away at pleaſure, except an 
inconſiderable number exempted by ſtatute ; no qualifica- 
tion of fortune, or of birth, or of being a burghe-, or of 
a right to vote in the election for repreſentative in parlia- 
ment, can by him who has once been a mariner be pleaded 
againſt it, The impreſs is paramount over all mariners 
in all caſes wierein individuals are not protected by ſpecial 
acts of the legiſlature ; and as far as concerns mariners 
audaciouſly interferes in the election of the members of 
one branch of the legiſlature. 


NEITHER can the inſtance adduced by the Author from 
the caſe of members of parliament in former times, be ad- 
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mitted as ſimilar. - If the compulſion to ſerve ſtill ſubſiſts, 
the averſion to it certainly doth not; it is become an office 
eagerly ſolicited ; the compulſion is abſorbed in the incli- 
nation, or rather paſſion, to do that, to which the per- 
ſon is liable to be eompelled were his inclination averſe to 
it. And it the mariner were as willing to be impreſſed to 
ſerve in the navy, as the member is to be made to ſerve in 
parliament, the impreſſing of mariners would not have 
been agitated, Whatever may have been the averſion of 
the member in former times, it is certain the two ſervices 
admit of no compariſon in point of hardſhip; and the Au- 
thor knows perhaps better than myſelf whether or not the 
complaint alluded to originated with the member, or his 
conſtituents ; with him who was paid for his ſervice in par- 
liament, or with thoſe by whom it was paid; and I am 
rather inclined to think it was principally with the latter, 
who regretted being ſubjected to an expence for a ſervice 
which they conſidered as uſeleſs to them. 


As to the cempulſion in the caſe of ſheriffs, it muſt be 
remembered the ſervice is limited to one year only ; that 
of the mariner may continue for his 4%; the duration is 
not fixed. The ſheriff is in no peril of life from His ſer- 
vice; the ſailor abſtracted from thoſe of the ſea, is in 
hourly peril from war. The trouble, at leaſt the princi- 
pal part of it which attends the office of ſheriff is removed 
from him by his under-ſheriff; the ſailor can appoint nv 
deputy. Indeed in ſome counties it is expenſive to ſerve 
the office; in others it is not ſo; and he takes ſecurity to 


* The expence of ſerving the office of ſheriff is however much com- 


plained of by the country gentlemen, and not without reaſon, At the in- 
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prevent further loſs ; but no expence, if he could afford it, 
would apply to the relief of an impreſſed mariner, his per- 
ſonal ſervice is claimed, and it is not in his power to can- 
cel by any means whatever that claim, but by diſability, or 
death which ſets all men free, I will readily however ac- 
knowledge that here is a compulſion, a conſtraint which 
obliges the perſon to take upon himſelf an office he would 
willingly decline ; but yet it muſt be confeſſed all com- 
pulſion is not attended with the ſame effect, and in its 
conſequence may be rigid or lenient according to the ob- 
je& in view. Thus to be compelled to ſerve the office of 
ſheriff at the loſs of an hundredth, or of a fiftieth part of 
a perſon's property, though it be oppreſſive, is not how- 
ever of ſo ſerious a conſequence as to be under the con- 
ſtraint of ſerving the remainder perhaps of one's life on 
board a man of war, and the being expoſed to the conti- 
nual danger of loſing it in contending with the enemy. 


Tu Author diſcuſſes the ſubject of Government; I am 
ready to give him any reaſonable eredit for his abſtract rea- 
ſonings on ſo intricate a matter ; but he muſt not require 
any greater degree of aſſent than ought to be given to me- 
taphyſical reaſonings, and mere ſpeculative opinions, I 


ſtitution of ſheriffs different ſums were appointed from the pipe-office for 
the ſheriff of each county ; and theſe were ſufficient at that time to defray 
the whole of that expence. At preſent in moiſt counties theſe ſums bear 
no proportion to it, and the burthen falls upon the ſheriff; but it was not 
the intention of legiſlature origi ally that the ſheriff ſhould be injured in 
his fortune by being appointed to that office: and it is humbly ſubmitted 
to Legiſlature whether it be reaſonable, as the ſalaries of many officers in 
ſeveral departments ot the ſtate have of late years been raiſed, that the al- 
lowance made to the ſheriffs of counties ſhould remain as they formerly 
did, fince it frequently happens that perſons are appointed to that office 
who are very unequal to bear that burthen on the preſent footing, 


1 124 J 


cannot therefore agree with him in delivering up, and in- 
titling the ſtate to claim the ſervice of all the inferior ranks 
of the people, eſpecially while he includes under that term, 
their unwilling ſervice in war. Methinks this is ſacrificing 
the poorer ranks, to the opulent, even in the caſe of life 
itſelf; of the which, whether any individual has the ar- 
bitrary diſpoſal, and has a right to deprive himſelt, may 
be very much queſtioned, But why this aſſumed right 
over this particular claſs uf men? Becauſe, ſays the A u- 
thor, © Perſonal ſervice is the only ſervice by which the 
e poor man can diſcharge his obligation to his country” 
p. 32. And again, p. 33, While the noble and moſt 
C opulent of the nation,” ſays the Author, “contribute 
& to its welfare, by the part they take in government, 
„ and by the taxes raiſed from their property; the mer- 
“ chant by extending its commerce, and by the duties 
& raiſed upon his merchandize ; the poor man pays his 
contribution in perſonal labour and ſervice.” Why not 
openly and at once declare all the inferior ranks of the 
People our ſlaves; as much fo as the negroes in America? 
Why not, in pity to them, ſtop ſhort at labour; was not 
that enough, without claiming their unwilling ſervice in 
war; in the army; in the navy? I entertain not the 
ſame idea of theſe people : I conſider them as the firm rock 
on which every Government is founded ; from them it 
derives its ſtability, permanency, wealth and proſperity. 
Whence is it that kingdoms become powerful and proſ- 
perous, but from the number, the labour, and induſtry 
of the lower claſſes of the People? Who contribute the 
greateſt ſhare to the revenue of the ſtate, but the lower 
claſſes of the People? Could we ſuppoſe a nation wherein 
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all men poſſeſſed riches, it would be a nation of diſtreſs, 


and would ſoon be reduced to beggary and ruin. If the 
noble and opulent contribute to the welfare of the ſtate 
by their counſel, the active part they take in government, 
and by the taxes they pay; and the merchant by his com- 
merce, and the duties ariſing from it; the poorer claſſes 
of the People contribute no leſs by their honeſt induſtry 
and labour: theſe ſeveral claſſes of men are then each of 
them equally beneficial to the ſtate by the reſpective means 
appropriated to each. If this be ſo, why ſhould their further 
ſervice in war be claimed and. demanded from ſuch of the 
poorer ranks, when unwilling, as a matter of right z and 
why ſhould that ſervice be caſt particularly into their ſcale, 
as though this claſs were deficient, and that the balance of 
public utility were not equally poiſed without it ? 


MortoveR, the counſel of the noble and opulent is 
not altogether ſo gratuitous as may be imagined ; their 
counſel is claimed; they are rewarded for it by honours, 
by emolument, and ſometimes both. In ſome caſes the 
reward preceeds the counſel, as in the hereditary peers of 
the realm; their advice is purchaſed with hereditary dig- 
nities paid in advance. In like manner honour is paid in 
advance to the repreſentatives of the People. For counſel, 
and the aCtive part they take in the ſeveral departments of 
the ſtate, the officers are well rewarded by pay and pen- 
ſion, and often extravagantly, were the merit to be eſti- 
mated at the higheſt rate it could be ſuppoſed to bear. The 
counſel and affiftance, therefore, of this claſs, which is 
to balance againſt the induſtry and labour of the inferior 
claſs of men, may, from theſe conſiderations, be ſuppoſed 
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to loſe ſomewhat, at leaſt, of their weight ; and if they 
were purely gratuitous, ſo far from preponderating, would 
ſeem but a juſt and proper counterpoiſe to the other when 


the additional taxes which they pay are thrown into the 
ſcale, 


Tus public utility which the ſtate derives from the 
merchant too will be found, on reflection, to fall into 
the like predicament. If he extends commerce, it is for 
his own profit; this is his ſole object, and not any benefit 
that will ariſe to the ſtate from it. Were it beneficial or 
not to the ſtate, he would ftill purſue it, fo long as he 
found it profitable ; and without conſulting the welfare of 
the ſtate, would give it up on the firſt intimation that his 
ends would not be anſwered by it. As to the © duties 


raiſed upon his merchandize,” 


it is true he pays them; it 
is as true, he is repaid them, and with an advanced profit; 
and that ultimately the conſumer pays both the duty and 
his accumulated profit; ſo that, in fact, the conſumer is 
the perſon who is, in this reſpect, principally beneficial to 
the ſtate, And, perhaps, the inferior claſs of the People 
doth not confume the leaſt of the univerſal importation of 
the merchant. It is fortunate, however, that the welfare 
of the ſtate is fo connected with theſe purſuits as to be a 
neceſſary conſequence reſulting from them, while the par- 
ties themſelves have not much merit to claim from having 
intentionally promoted its benefit, as the particular object 
to which they directed their aim. 


THe matter thus candidly laid open, what right can the 
two former claſſes have to demand the ſervice of that other 
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claſs, the inferior People (on a ſuppoſition they knew 
where to draw the line) and to campel them to fight their 
battles? The noble, the opulent, the rich, have much 
to loſe in honours and in wealth; and who ſo proper to 
defend a property, as the poſſeſſors? If they will not do it 


themſelves, why is another claſs equally beneficial to the 
ſtate, to do it for them on compul/jjon? If you want their 
ſervice, purchaſe it of them as you do their labour and 
induſtry, On theſe, they ſet the value, or at leaſt ought 
to do, as much as the officer on his ſervice in any depart- 
ment of the ſtate ; or the merchant upon his merchandize; 
while the former, unleſs he approves of the terms, need 
not accept the employment; nor is the latter under any 
neceſſity to diſpoſe of his commodity when he likes not 
the price offered for it, On the preſumption that the 
three claſſes above deſcribed are equally beneficial to the 
ſtate, the one by the counſel of its members, the active part 


they take in government, and by the taxes they pay ; the 
ſecond, by extending commerce; and the third, by their 
labour and induftry (and I preſume no one will deny the 
latter to be equally beneficial with either of the other two); 
why is an additional ſervice to be forced upon the latter ? 


Are they to be oppreſſed becauſe they are poor? Or are 
they to ſuffer becauſe they w'll not vindicate their right 


by reſiſtance? And why is the mariner particularly ſelected it 

for the ſacrifice ; why is he bound and dragged to the altar, \t 
on compulſion ; why is he to become the deyoted victim | 

of the ſtate ? Reaſon, juſtice, mercy, unanimouſly oppoſe it, | 


Bur we are told, that it is for their benefit that they are 
impreſſed, and hauled on board a man of war; that when 
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in the ſervice of the navy, they are under a better diſci- 
pline than when on board the merchant-men, becauſe they 
are not permitted to come on ſhore ; and that their health 
is thereby preſerved, by reſtraining them from thoſe ſcenes 
of diſſipation which are exhibited in Wapping, and at the 
Point at Portſmouth. May they not be wanting in gra- 
titude to the ſtate for its paternal tenderneſs towards them 
I have been informed, that a noble Lord in a Great Aſ- 
ſembly did, ſome time ſince, expatiate on their morals ; 
and I was in expectation to hear from the ſame authority 
of their conſequent improvement in devotion and piety. How 
they attained to ſuch excellence in morality, I confeſs 
myſelf to have been at a loſs to conjecture, having never 
conſidered the ſea as the element moſt favourable to mo- 
rality ; or a ſhip of war as a college flouriſhing in ethics, — 
But paſſing over theſe advantages, if we can, without 
ſmiling ; let us ſee if a tear of pity be not excited on a 
view of the ſituation of the impreſſed mariner: He is ſeized 
by force, and hauled on board, to ſerve in the navy at an 
under-price from what he might have earned in a mer- 
chant-man ; he ſuffers there too a more violent conſtraint 
on his liberty ; he has accumulated perils to encounter ; 
he is debarred gratifying, even in harbour, the earneſt ſo- 
licitations of nature, being cut off, it ſeems, from all 
commerce with the ſex ; his ſervice ſupplies him with leſs 
money to ſpend, and he is denied even to diſpoſe of that 
in his own manner, though he ſhould injure no one but 
himſelf by the diſſipation, contrary to a right poſſeſſed by 
the reſt of his fellow ſubjects; and laſtly, he is, contrary 
to his inclination, laid under a perpetual obedience to an 
excreſcence of law, exerted over him by petty, if not im- 


I 129 J 


perious officers. Theſe are certainly no hardſhips—to 
thoſe who do not experience them. Who would not be- 
come an advocate for impreſſing, when there reſults from 
it ſuch humanity; and when ſuch aſſiduous care and ten- 


derneſs are employed in promoting the health and morals 
of ſeamen |! 


I wiLL admit with this Author, that our ſecurity de- 
pends, in a great meaſure, on our navy; but not that 
our ſole ſafety reſts here. We ought to be aware of not 
confiding too much upon it, leſt too ſtrong a reliance 
ſhould leave us in a ſtate of inſecurity, and accident ſhould 
deprive us of all the benefit we expect from it. The 
Author cites Mr. Gibbons; my reſpe& for ſo elegant a 
Writer is not inferior to his; and as he has appealed to 
him on another occaſion, he will not be diſpleaſed to ſee 
him quoted on the preſent* : The weather,” ſays Mr. 
Gibbons, proved favourable to their enterprize, Under 
the cover of a thick fog, they eſcaped the fleet of Allectus, 
* which had been ſtationed off the Iſle of Wight to re- 
„ ceive them, landed on ſome part of the weſtern coaſt ; 
* and convinced the Britons, that a ſuperiority of naval 


© ſtrength will not always protect their country from a 
„ foreign invaſion,” 


C 


To defend one's country is an obligation on every man; 
if the danger is general, every one is intereſted to remove the 
danger. The evil threatens all, and all ſhould be united 
to repel the evil. To do this, falls not to the lot of any 
particular claſs of men, who are to be puſhed forward to 


# Hiſtory of the Roman Empire, ch. 13. p. 365, 
$7: 
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bear this brunt en compulſun. The inſtrior claſs is equally 
beneficial to the ſtate, with any other elaſs; therefore no 
particular obligation can lie on that to become active. 
while the other claſſes remain inactive and indolent. 
If thoſe who have a property to defend, will not exert a 
proper ſpirit in its defence ; why ſhould thoſe who have 
none, be compelled to do it for them ? If the ſtate be invaded, 
what. has the inferior claſs to loſe by the conqueſt of a victo- 
rious enemy; while property becomes the rightful pillage 
and plunder of the conquerors? This, the enemy will ſeize; 
but will ever protekt the labour and induſtry of the poor, 
were it merely for the benefit to be derived from it to their 
own emblument, There is one thing, however, which 
the inferior claſs may loſe, and that is, Liberty: but this 
it enjoys only in common with the other claſſes ; all are 
equally intereſted in its preſervation ; for it is altogether 
inipoſfible that Liberty can be ſuppreſſed in one claſs, and 
the evil not pervade through the whole ſtate. And if it 
muſt be loſt, it is immaterial whether by a foreign, or do- 
meſtic enemy. Whether the ſeizing men by force, and 
compelling them into the ſervice, breathes the ſpirit of 
Liberty, or of deſpotiſm, no one, I preſume, can be at a 
loſs to determine, if he has laid aſide his prepoſſeſſions, 
and means to judge candidly, 


Mopzan wars Hor I ſpeak not of the preſent, in which 
Britain and America ſtand perpetually leaning in anxious 
concern over their ſlaughtered ſons, plenteouſly ſhedding 
the big tear of ſorrow ; and humanity ſeems ſtruggling for 
life, almoſt reduced to its laſt efforts.) Modern wars, 1 


ſay, generally originate from the mereſt trifles, which ara 
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hardly of more importance than at which end an egg ſhould 
be broken ; the caprices or folly of a miniſter, gr a female, 
or ſomething altogether as inſignificant, have generally been 
the diminutive cauſes of matters ſo ſerious and important. 
Is it reaſonable to ſuppoſe that under ſuch an idea of the 
cauſe of war, ſober, diligent, induſtrious men ſhould be 
called upon and demanded on compulſion, to ſacrifice their 
lives in ſo ſenſeleſs, unintereſting, and ignoble a conteſt ? 
But if the conteſt muſt be maintained, and there be willing 


ſoldiers and ſailors who preferring the commerce of Death, 
to induſtry and peace, will arm themſelves for the battle, 
let them ſtep forth to ſtare death in the face; my objection 
is not ſuch that I ſhould place myſelf in the way to oppoſe 
their obſtinacy. But for the ſake of Liberty, and indeed 
of humanity too, let us not think on n 


THz author * Junius for his thought and expreſſion 
on the ſubject of impreſſing. The Public are certainly 
highly indebted to Junius; he is a fine writer, and in 
many inſtances has boldly ſtood forth in defence of their 
cauſe, But in my humble opinion, Junius never erred 
more than when he, reluctantly as it ſnould ſeem, diſcuſſed 
the ſubject of impreſſing, I am willing to give great credit 
to his judgment in moſt things: his doctrine relative to 
impreſſing I utterly renounce, In whatever elegant lan- 
guage he expreſſes himſelf, it is ſtill impreſſing ; and this 
ſpur of compulſion appears none other to me, than the robuſt 
arm of power wielding the fatal ſword of deſpotiſm, In- 
preſſing i is congenial with the far-chamber ; if Liberty de- 
manded this to be ſuppreſſed, the ſame Liberty requires the 
other to be aboliſhed ; the deciſion on the one is alike ap- 
plicable to both, 
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© Tir a land of Liberty, rich and poor are embarked in the 


ſame bottom; it is a fortunate and important circumſtance, 


and therefore claims the attention of every man, That the 
liberty of the inferior people cannot be ſhip-wrecked, and 


that of the opulent remain in ſecurity. If the ſuperior 
claſſes mean to enjoy Liberty, that muſt firſt be ſecured to 


the inferior ; on this foundation theirs muſt reſt ; deprived 
of” this ſolid baſis, it muſt fall. 


To conclude, I profeſs after all to ſee no reaſon to 
change my former opinion with reſpect to the impreſſing 
of mariners, I conceive the power therein exerciſed to be 
illegal and arbitrary, founded neither in prerogative, com- 
mon law, or ftatute law, That the practice is unjuſt and 
inhuman, and withal were it even legal, would be“ diſ- 
graceful in any civil community whatever. 


— 


* While I am now writing, I am preſented with a paragraph in the 
Public Advertiſer, Dec. 17, 1777, of which the following is the copy: 


& We have the pleafure to inform the Public that three of thoſe daring 
* villains belonging to the Preſs-gang who, on Thurſday laſt, dragged 
« Mr, Fletcher out of his own houſe, and mangled him with bludgeons 
and cutlaſſes in a moſt barbarous manner, are now taken and com- 
*© mitted to the New. goal; and there is not a doubt but their accomplices 
« will ſoon be apprehended, and the whole of them receive that puniſh- 
« ment which is juſtly due to ſuch atrocious offenders.” 


A man leſs diſpaſſionate than I am might have laid before the Public a 
collection of the flagrant enormities committed by thoſe deſperadoes called 
Preſs-gangs : they would furniſh matter for volumes; and might have been 


produced in full vindication of my repeated aſſertions, But the almoſt daily 


experience of the evil is ſufficient to thoſe who live in the metropolis and 
its environs; and the Public in general may be ſatisfied from what is verbally 


reported concerning them. One inſtance, however, as I was particularly 


intereſted in it, I will beg leave to lay before the Public, who, 1 hope will 
excuſe the mention I ſhall be neceſſitated to make of a part of my family 
and felf in the courſe of the narration, as it is no tale delivered at ſecond 
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hand on the report of others, and the authenticity of the fact reſts in the 
relator's family having been immediately concerned in it, and himſelf a 
witneſs to, and a party in the means employed to bring the offenders to 
puniſhment.— Some years ago, my Father's coachman, who had never 
been to ſea, going ſrom the dwelling-houſe to the ſtables, having his livery 
on, which evidently diſtinguiſhed his ſervice, was ſeized about ten in the 
morning by a preſs-gang, who, dragging him along with imprecations, 
ſwore they would put him on board a tender, which was then lying off 
the Tower to receive preſſed men. The reluQance of the ſervant, brought 
on iI-treatment from the preſs-gang ; a ſcuffle enſued ; he diſengaged him» 
ſelf from them, and made the beſt of his way to the ſtables. The gang 
purſued, and followed cloſe at his heels, infomuch that he had but juſt 
time ſufficient to get into the ſable, and bar the door againſt them; but 
this was inſufficient to ſtop the progreſs of their licentiouſneſs. They pre- 
ſently forced open the ſtable door ; ſeized the ſervant; dragged him from 
the ſtable (after breaking ſeveral things in it, and carrying others away 
with them) and with bludgeons and cutlaſſes beat and cut him moſt unmer- 
_ cifully ; his arms and head were bruized and hacked in ſeveral places, be- 
ſides what he ſuffered in other parts of his body; and his cloathes in many 
places were cut through. Beſmeared with blood, and in this painful con- 
dition he was hauled along ; lodged on board the tender ; thruſt down into 
the hold among other preſſed men, the gleanings of the ſtreets, without ſo 
much as the leaſt relief being offered him. While this was tranſacting, my 
Father was waiting impatiently for his carriage; he was going by appointment 
on ſome buſineſs of conſequence. On being made acquainted with what 
had happened, as he could not attend himſelf, he ſent for a hackney-coach 
to carry him to the place of his appointment, and ordered me to go to the 
regulating captains, lay the whole tranſaction before them, and require the 
releaſe of his ſervant, I did ſo; and though I confeſs myſelf to have been 
greatly irricated at what had happened, I was particularly careful to deli 
ver my meſſage with the utmoſt civility. The haugtty Baſhaw, (for I was 
admitted but to one of the captains) though I applied with humility but 
for a ſmall part of a redreſs that was due for inſult and grievance, affected 
to aſſume ſterneſs and importance from my condeſcenfion ; he would hardly 
vouchſafe me a patient hearing, and abruptly told me with an air of inſo- 
lence and ignorance, That he knew nothing of the matter; that the ſer- 
vant, with the reſt of the imprefſed men would be brought before him in a 
day or two for examination, and if he were thea found an improper per- 
ſon for the ſervice, he would of courſe be diſcharged. It was in vain that 
I remonſtrated to him, the ſervant had never been at ſea ; that my father 
wanted his fervice, and the ſtable his attendance ; and that if he were rot 
no diſcharged, another muſt be hired to do his buſineſs. All was with- 
out effect; he turned his poſteriors upon me, telling me at the ſame time 
he had given me my anſwer, and had no further buſineſs with me. On 
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this I went to the houſe of rendez-wouz ; got the name of the warrant-of- 
ficer ;z and retained perſons who perſonally knew the whole gang. When 
I reached home, my father was returned, and on my relating to him the 
reception I had met with, he determined to take me with him to the Lord 
Mayor with whom he was perſonally acquainted. His Lordſhip obſerved 
that he had many complaints lodged with him againſt the preſs-gangs ; 
that their inſolence increaſed every day, and become inſupportable; that 
in the preſent caſe the enormity was ſuch that they ought to be puniſhed as 
an example; and he granted his warrant accordingly for the apprehending 
the warrant- officer and his whole gang. The day following five or fix of 
the gang were apprehended on the warrant, and lodged in the poultry- 
counter : the warrant-officer and the reſt of the gang made their eſcape. 
Immediately upon this, the ſervant was releaſed ; and being brought home 
very ill of his bruiſes and wounds, a ſurgeon was ſent for, and he was put 
to bed, where he continued ſome days. In the mean time diligent ſearch 
was made after the warrant-officer, and the reſt of the gang; we got in- 
telligence that they were removed, by an order, to a man of war at the 
Nore, and which was to ſail in a few days. Application was then mado 
to the Lord Chief Juſtice to back the Lord Mayor's warrant : and the cĩity- 
marſhal attended by his officers went down to the Nore with the warrant 
ſo backed, boarded the ſhip and demanded the offenders, The warrant 
officer was taken into cuſtody, with as many more of the gang as could be 
identified, and theſe were likewiſe lodged in the poultry- counter. A ſhort 
time aſter this, a gentleman called on my father; he was, I think, ſolicitor 
to the admiralty: he too, talked in a very high train of the right of im- 
preſſing, and the power of government; infinuated with a kind of menace 
that what had been done was not to be juſtified ; that unleſs the parties 
were releaſed, Government would interfere, and my father be brought in- 
to difficulties ; with more in the ſame ſtrain; and from his diſcourſe you 
would have concluded the people poſſeſſed few, or no rights, and that Go- 
vernment were abſolute, He was miſtaken however in the diſpoſition of 
the perſon to whom he aꝗdreſſed himſelf; my father gave him a patient 
hearing, and then calmly replied, That he pretended not to decide on the 
legality of impreſſing ſeamen, but that if government poſſeſſed that right, it 
appeared to him, that it poſſeſſed a power that was enormous; and which 
was rendered ſtill more inſufferable by the exceſſes of thoſe to whom that 
power was imprudently delegated ; of which he could recolle& but too 
many inſtances. That whatever that power might be, he apprehended it 
could not however extend to impreſs his coachman ; much leſs to break 
open his ſtable door, drag him from his ſtable, deſtroy or carry off with 


them ſuch things as they found there, bruiſe and hack his ſervant unmer- - 
cifully, and drag him away in that condition, and lodge him in the hold of 
the tender. That if he doubted of the treatment, and would give himſelf 
the trouble, he would attend him to the chamber where the ſervant was, 
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that he might be a witneſs of their inhumanity, That whether in this 
tranſaction he had acted properly or not, he conceived himſelf under no 
obligation to ſubmit himſelf to his opinion ; that as he had not applied to 
him for advice, he muſt excuſe him for tejecting that which he gave him; 
that for his own part he conceived he had ated meritoriouſly in endeavour- 
ing to bring to puniſhment ſo audacious a ſet of fellows ; that if the laws 
of their country could exculpate them he muſt reſt ſatisfied, but that he 
was determined to bring it to that deciſion. The ſolicitor had now learned 
his lore, and lowered his tone; the commanding ferte was changed into 
mildneſs, and the important air into intreaty; the unhappy ſtate of the 
priſoners, the ſervice of Government, and much more of ſuch matter, was 
urged in behalf of their releaſement. He was anſwered that the ſervant 
was ill in bed of his wounds, and might die; that therefore he would not 
ſo much as think of ſetting them at large till that event was determined, 
whatever he might be induced to do afterwards ; and that it was but rea- 
ſonable the patties ſhould cortinue in priſon, ſo long as his ſervant was 
confined to his bed. In about a week he was tolerably recovered ; and the 
ſolicitor for the laſt time attended; wherein he prevailed on my fa' her to 
conſent to their releaſe; ſmart- money was paid to the ſervant by the ſoli- 


citor, and he, with other agents for government took upon them the ma- 
nagement of their informal diſcharge. 


Thus, to the beſt of my remembrance, was ſettled an inſolent abuſe 
arifing from the tolerated power of impreſſing, which happened many years 


ago, and was attended with an infinite deal of trouble, and inconvenience 
in a variety of inſtances. 


Impreſſing is fruitful in enormities of this kind, the Public are in per- 
petual alarm from the exceſſes of theſe daring and licentious gangs ; and 1 
have been credibly informed that within ſome months paſt they have car- 
ried off landmen from their occupation in the field: nor ſhould I be ſur- 
prized, if in a ſhort time they entered our houſes, and plundered our 
property at pleaſure.— After all, there is reaſon to believe that impreſſed 
men, in general, will continue no longer in the ſervice than they are obliged 
to do from conſtraint: within the year, I think, we have had more accounts 
than one, that they have riſen upon the crew of the tenders in which they 
were confined, ſailed with the tender to ſhore, and then made their eſcape, 
Nor would it tend to reconcile us to impreſſing, if correct liſts of the im- 
preſſed men who had deſerted within two years were laid before the Public, 
The number, I am informed, is ſo confiderable, and Government at ſo 
great an expence in this ſervice, that, without adverting to the impropriety 
or illegallity, it can be but little benefited by the meaſure : and to puniſh 


an impreſſed man for deſertion, ſeems to me contrary to all rules of human- 
1575 law, and juſtice. 
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Sailors might be voluntarily enrolled in time of peace, for the ſervice of 
the navy in time of war; and when not in actual ſervice, might be per- 
mitted to ſerve on board merchantmen, &c. where the voyage out and home 
may be ſuppoſed not to exceed the ſpace of fix months; on their return 
ſhould be obliged to preſent themſelves at a proper office, trom whence, if 
not wanted, they ſhould receive a permiſſi on of abſence not exceeding the 
above ſpace of time, accidents excepted, Twenty thouſand, or if neceſ- 
ſary, a greater number, of ſeamen ſoenrolled might be allowed five pounds 
per man per annum, and one pound bounty money on enrolment; the 
payment ſhould be made annually leaving half-a- year's payment in arrear. 
When wanted, they might be called together by proclamation, and ſuch of 
them as were within the realm, and were not obedient to the proclama- 
tion, and ſuch as were out of the realm and on their return did not preſent 
themſelves, might be treated as deſerters, and all arrears due to them for- 
feited, and being apprehended, forced to ſerve on the uſual terms of wages 
with ſuch as were not enrolled. That the ſeamen ſo enrolled and in actual 
ſervice of the navy ſhould be entitled to the five pounds per annum over 
and above their common wages, deſerters excepted, who if employed again, 
ſhould be entitled to the common wages only, On a plan of this nature, 
Government might be furniſhed with twenty thouſand choice ſailors on 
any emergency; the objection, of “ keeping up a much greater number 
of ſeamen in time of peace, would on this plan be obviated ; nor would 
& the merchant be oppreſſed, nor © trade diſtreſſed** more than at pre- 
ſent ; nor would the © nurſery of our ſeamen be deſtroyed, but rather 
encouraged by it. 


Whatever be the demand for any number of hands in any employment, if 
the demand be not diſproportionable to the number of the inhabitants, 
provided they meet with ſuitable encouragement, that demand will certainly 
in a reaſonable time be ſupplied, Were even twenty thouſand ſeamen to 
be taken away from the number uſually employed, it is true a proportion- 
able preſent diſtreſs would follow to the merchant for the want of them ; 
but, under the foregoing circumſtances, this diſtreſs would be only tempo- 
rary; their places would beſupplied by others as ſoon as they could be trained 
to the profeſſion. The more advantageous the employ ment is made, the 
more would it abound in hands, and other employments leſs advant ageous 
be deſerted to follow that; till being overſtocked with numbers, a part of 
them muſt in their turn retire to ſome other occupation. In a commercial! 
Nate, gain is conſidered almoſt in the light of a deity, and where that is 
to be found, men will unfeignedly devote themſelves to its ſervice, Ac- 
cordingly, our nurſery for ſeamen would encreaſe, were a part of the ſea- 
men taken off, if that employment were but ſomewhat more advantageous 
than others; and if it be leſs ſo, few or no ſeamen, of courſe will be to 
de had, 
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As to the additional expence, I know but of one way of mitigating that, 
ſo as to render it no burthen to the public who are already overwhelmed 
with debt and taxes. And this is by adopting not in words, but in fact, a 
real plan of economy in the diſpoſal of the public money. No candid per- 
ſon can doubt that large ſums are annually laviſhed by government on its 
favourites to no good purpoſe whatever; the innumerable uſeleſs places, 
penſions, ſinecures and gratituities were they aboliſhed would ſupply a 
much larger ſum than would be required for carrying ſuch a plan into exe- 
cution : and if to have the peaceable and legal means of manning a large 
fleet on any ſudden emergency be ſo deſirable an object, the little intereſts 
of court minions might be thought to be not improperly ſacrificed to ſuch 
important concerns as the good of the ſtate, and the welfare of the whole 
body of the people, 
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